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A significant portion of the world’s economy is driven by oil and gas exploration and production.  
Courts often change the interpretation of statutes and existing jurisprudence governing mineral law 
which can have a ripple effect that impacts this vital sector of the world’s economy.  Accordingly, it is 
important to understand what the court opinions mean to your operations.  To help you stay apprised 
of changes to mineral law jurisprudence, we constantly review court decisions from several oil and gas 
producing states.  The result of this review is this Case Law Update, which includes brief overviews 
and analyses of important court decisions from the past year that will affect the oil and gas industry in 
Texas, Ohio, Oklahoma and New Mexico.  We hope that this resource will help you continue to drive 
us all forward. 
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Mazurek, Belden & Burke, P.C. is a San Antonio, Texas-based law firm that handles oil and gas 
matters, particularly in the fields of title examination, merger and acquisition due diligence, and 
regulatory advising. MBB represents clients in Texas, Ohio, Oklahoma, New Mexico, North Dakota, 
Colorado, and Illinois. To find out more about us, please visit: www.mbb-legal.com. 
 
 
This Case Law Update is made available by Mazurek, Belden & Burke, P.C., for educational purposes 
and to give general information and a general understanding of the law only, not to provide specific 
legal advice. Acceptance of this Case Law Update and the use of the information presented herein does 
not create an attorney-client relationship between you and Mazurek, Belden & Burke, P.C. This Case 
Law Update should not be used as a substitute for competent legal advice from a licensed professional 
attorney in your state. Due to the rapidly changing nature of the law and reliance on outside sources, 
Mazurek, Belden & Burke, P.C. makes no warranty or guarantee concerning the accuracy or reliability 
of the content presented herein. Mazurek, Belden & Burke, P.C., and all contributing authors, expressly 
disclaim all liability to any person with respect to the content of this Case Law Update and with respect 
to any act or failure to act made in reliance on any material contained herein.  
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A. NEW MEXICO CASE LAW UPDATE 
 

SUPREME COURT OF NEW MEXICO CASES 
 

Enduro Operating LLC v. Echo Production, Inc.1 
 
This case dealt with a dispute between consenting and nonconsenting parties to a drilling project under 
the terms of a joint operating agreement (“JOA”). More specifically, whether the consenting party 
actually commenced operations on the project within a timely manner as required under the JOA. The 
Supreme Court of New Mexico held that actual drilling is not the only way to effectively commence 
operations, and that certain site activities necessary for the drilling of a well can satisfy the 
requirements as a matter of law.  
 
Enduro Operating LLC (“Enduro”) and Echo Production, Inc. (“Echo”) are parties to a JOA. The JOA 
requires that notice be given to members of the JOA in the event that one of the parties wants to start 
a new drilling project. Once notice of the project is received, the parties have thirty (30) days to 
determine whether they want to participate in the project or opt out. If a party opts out, the parties that 
opt in are entitled to recover 400% of the labor and equipment costs they invested into the project 
before the nonconsenting parties can recover any profits.2 However, for the consenting parties to 
recover the forfeited profits of the nonconsenting parties the consenting parties must “within ninety 
(90) days after the expiration of the notice period of thirty (30) days ... actually commence the proposed 
operation and complete it with due diligence.”3 If actual commencement does not occur within the 
120-day window, then the consenting parties must again re-propose the project as if the first proposal 
was never sent. Echo sent their notice of a proposal to drill a new well on December 1, 2010; therefore, 
Echo had until April 2, 2011, to commence operations.4 Evidence was submitted that prior to April 2, 
2011, Echo had: surveyed and marked the well site, contacted a petroleum engineer to help with 
acquiring a drilling permit, designed a closed loop waste-removal system for the well, consulted with 
a geologist for horizontal drilling advice, contacted and received a commitment from a fracking 
contractor, entered into a contract with JW Drilling to provide drilling services, and on March 31, 2011, 
submitted their drilling permit application to the New Mexico Oil Conservation Division.5 Following 
the April 2, 2011, deadline, Echo moved forward with the drilling, without having submitted a re-
proposal to Enduro, and had a producing well around August 5, 2011.6  
 
Nearly four years after the initial notice of proposal to drill a new well was sent, Enduro filed suit 
against Echo with claims for breach of contract, conversion, and violations of the Oil and Gas Proceeds 
Payment Act. Both parties filed motions for summary judgment, the central issue being whether Echo 
commenced operations in a timely manner under the JOA. The district court granted Echo’s motion 
for summary judgment; however, on appeal, the court of appeals reversed the district court and held 
that Echo’s “lack of on-site activity at the proposed well site, other than surveying and staking, and 
lack of a permit to commence drilling was evidence as a matter of law that Echo had not actually 

                                                   
1 Enduro Operating LLC v. Echo Production, Inc., 2018-NMCA-016, 413 P.3d 866. [published after Volume 150 of 
the New Mexico Reports]. 
2 Id. at ¶1. 
3 Id. 
4 Id. at ¶19. 
5 Id. at ¶20. 
6 Id. at ¶21. 
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commenced drilling operations.”7 Echo filed a timely appeal and asserted that they actually 
commenced operations within the 120-day period. 
 
The court first analyzed the issue by looking at how commencement clauses have been interpreted in 
oil and gas leases. The majority rule for leases is that a party commenced operations when “modest 
preparations for drilling have been made” and were done so in good faith.8 With that in mind, the court 
decided that actual drilling would clearly be evidence of actual commencement, as well as the 
commitment of resources at the well site; however, the determinative issue for this case is whether the 
commitment of off-site resources can “ever be adequate evidence of the parties’ present good-faith 
intent to diligently carry on drilling activities until completion.”9 Previously, the court of appeals relied 
heavily on a provision in the New Mexico Administrative Code (“NMAC”) to answer this question in 
the negative. The NMAC states that the purpose of the rules for drilling was “to require an operator to 
obtain a permit prior to commencing drilling;”10 therefore, since Echo had not obtained a drilling 
permit, by law, they could not have commenced drilling. The court disposed of this argument quickly 
by noting that the NMAC serves a different purpose than the JOA and, as such, terms used within both 
do not necessarily possess the same meaning. By examining relevant case law, the court held that actual 
commencement can occur without a party having obtained drilling permits. Furthermore, the court held 
that to prove actual commencement has occurred: 
 

(1) actual drilling is conclusive proof, but is not necessary, (2) obtaining a permit is not 
essential, (3) activities such as leveling the well location, digging a slush pit, or other 
good-faith commitment of resources at the drilling site will suffice as evidence of the 
parties’ present intent to diligently carry on drilling activities until completion, and (4) 
the off-site commitment of resources, such as entering into an enforceable drilling 
contract requiring the diligent completion of the well, will also suffice as evidence that 
the operator actually commenced drilling operations. 
 

In the instant case, Echo did enter into a contract with a drilling company for drilling services, however, 
the court noted there was a question with the drilling contract as to whether it was signed and accepted 
prior to the termination date on the contract. Therefore, the court remanded the case to determine if the 
contract was signed and accepted in time, and if it was then, as a matter of law, Echo had actually 
commenced drilling operations within the 120-day time required under the JOA.11 
 
The court concluded that to actually commence drilling operations under a JOA off-site, preparations 
can serve as evidence of a good-faith commitment to drill a well to completion to satisfy actual 
commencement under JOA time constraints. Enduro has not filed an appeal. This case is important for 
attorneys and landmen because, for the first time, the Supreme Court of New Mexico determined the 
meaning of actual commencement under a JOA, which will have a substantial effect on how operators 
move forward with satisfying time requirements under JOAs.  
  

                                                   
7 Id. at ¶3. 
8 Id. at ¶6. 
9 Id. at ¶8. 
10 Id. at ¶11.  
11 Id. at ¶26. 
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B. OHIO CASE LAW UPDATE 
 

SUPREME COURT OF OHIO CASES 
 

Alford v. Collins-McGregor Operating Company12 
 
This Ohio Supreme Court case involved a dispute as to whether the State of Ohio recognized the 
implied covenant to explore further, and if so, whether partial horizontal forfeiture can be used to 
remedy the breach of this covenant.13 The court determined that the issues in this case were already 
governed by the implied covenant of reasonable development, and creating an additional covenant 
would be unhelpful. The second issue was quickly deemed irrelevant because there was no need to 
apply a remedy for an unrecognized covenant. 
 
Linda Griffith Alford, George Alford Jr., Bershelle Alford Giambattista, Joseph Alford, Judith Hanlon 
Farnsworth, Donna R. Hanlon, and James C. Eutzler (“the Landowners”) owned 74 acres of land in 
Washington County, Ohio, and they entered into an oil and gas lease with Collins-McGregor Operating 
Company (“Collins-McGregor”) on September 16, 1980.14 The lease provided for a primary term of 
one year and as long thereafter as oil or gas was produced from the land. A well was drilled in 1981, 
and it continuously produced oil and gas in paying quantities from a formation called the Gordon Sand. 
Since that time, there was not any production from the lands at any depths below the Gordon Sand. 
 
In 2015, the Landowners filed suit against Collins-McGregor for breach of implied covenants and 
sought a judgment that the portion of the lease covering depths below the Gordon Sand was terminated. 
They contended that exploration and production of oil and gas had occurred near their property from 
the Marcellus and Utica formations, which had depths below the Gordon Sands. They argued that 
Collins-McGregor did not attempt to drill to levels deeper than the Gordon Sand because they did not 
have the equipment or financial resources to do so, and therefore, the lease had terminated as to the 
deeper depths for failure to comply with the implied covenant to explore further.15 Collins-McGregor 
responded with a motion to dismiss for failure to state a claim asserting the state of Ohio did not 
recognize the implied covenant to explore further, and even if it did, the remedy of horizontal forfeiture 
was not an available remedy. The trial court granted the motion to dismiss, and on appeal, the holding 
was affirmed by the appellate court.  
 
The Landowners appealed to the Supreme Court of Ohio claiming the appellate court erred in 
upholding the dismissal of their complaint because their lawsuit alleged a breach of the implied 
covenant to explore further. The court acknowledged that due to the fact that the lease did not contain 
a disclaimer of implied covenants, nor did it address whether any specific number of wells must be 
drilled or depth to which any wells must be drilled, the lease was subject to the implied covenant of 
reasonable development.16  
 
The court reasoned that the implied covenant of reasonable development focused on all facts and 
circumstances relevant to development, including those that relate to exploration. The court determined 
that creating an implied covenant to explore further was too narrow because it would only focus on a 

                                                   
12 Alford v. Collins-McGregor Operating Co., 152 Ohio St.3d 303, 2018-Ohio-8, 95 N.E.3d 382. 
13 Id. at ¶2. 
14 Id. at ¶3. 
15 Id. at ¶7. 
16 Id. at ¶12. 
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small subset of factors that are relevant to the overall profitability of development. Therefore, the court 
held that recognizing a separate covenant to explore further would be excessive and unhelpful because 
the Landowners’ interests were already adequately protected by the implied covenant of reasonable 
development.17  
 
The Supreme Court of Ohio upheld the appellate court holding and found that the state of Ohio did not 
recognize the implied covenant to explore further; therefore, the Landowners had failed to state a claim 
upon which relief could be granted. The court suggested the implied covenant of reasonable 
development was the proper vehicle for the Landowners’ suit, but because the Landowners had only 
raised the implied covenant to explore further in their appeal, the court did not address the issue.18 
 
In conclusion, an implied covenant to explore further does not exist as a separate covenant in Ohio, 
but an operator may still have a duty to explore further under the covenant of reasonable development. 
If a lessor believes their interest is affected by a lessee’s failure to explore additional depths and 
formations, the implied covenant to reasonably develop will sufficiently protect their interests and is 
the proper vehicle on which to base a suit. 
  

                                                   
17 Id. at ¶23. 
18 Id. at ¶24. 
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Blackstone v. Moore19 
 

In this case, the Ohio Supreme Court analyzed whether reference to an earlier created royalty 
interest within a chain of title was sufficiently detailed to preserve the interest from being 
extinguished under the Marketable Title Act (“MTA”). 
 
In 1915, Nick and Flora Kuhns conveyed the subject lands to W.D. Brown and his wife, reserving 
a 1/2 royalty interest in the lands (“the Kuhn royalty interest”). Thereafter, every successive 
conveyance of the subject lands included language excepting the Kuhn royalty interest. In 1969, 
the lands were conveyed to David Blackstone. The 1969 deed also contained language excepting 
the Kuhn royalty interest. The exception language included in the deed provided: “Excepting the 
one-half interest in oil and gas royalty previously excepted by Nick Kuhn, their [sic] heirs and 
assigns in the above described sixty acres.”20 Approximately 10 years later, Blackstone attempted 
to purchase the Kuhn royalty interest, but negotiations failed. In 2001, Blackstone conveyed the 
lands to himself and his wife as joint tenants (“the Blackstones”). This deed included the same 
language excepting the Kuhn royalty interest from the conveyance.21 
 
In 2012, the Blackstones sued the Kuhn heirs seeking quiet title as well as a declaration that the 
royalty interest had been abandoned under the previous and current versions Dormant Mineral Act 
(“DMA”). Subsequently, the Blackstones amended their petition to also seek a declaration that the 
royalty interest was extinguished under the MTA.22 The trial court ruled in favor of the 
Blackstones, holding that the royalty interest was extinguished under the prior version of the DMA 
and MTA. The Kuhn heirs appealed, and the Seventh District Court of Appeals reversed the trial 
court’s judgment, holding the royalty interest was preserved.23 The Blackstones appealed the 
appellate court decision, and the Ohio Supreme Court accepted jurisdiction over two propositions 
of law:  
 

I. The specific identification contemplated [under the MTA] requires sufficient 
reference that a title examiner may locate the prior conveyance by going directly to 
the identified conveyance record in the recorder's office without checking 
conveyance indexes. 
 
II. The exception to a person's marketable record title under [the MTA] does not 
include interests and defects, created by a recorded title transaction prior to the root 
of title, of which the person has actual knowledge, if the reference to such recorded 
title transaction is general rather than specific.24  
 

 
In its analysis, the court first explained that the purpose of the MTA is to allow individuals to “rely 
on the record chain of title.”25 Thus, the statute allows that an unbroken chain of title could provide 
                                                   
19 Blackstone v. Moore, —Ohio St.—, 2018-Ohio-4959, —N.E.3d—. 
20 Id. at ¶ 3. 
21 Id.  
22 Id. at ¶ 4.  
23 Id. at ¶ 5. 
24 Id. at ¶ 6. 
25 Id. at ¶ 7.  
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the holder with a marketable record title in their interest. The statute requires a root of title26 and 
the passage of at least forty years after the recording of such instrument. If the chain of title passes 
without including a reference to a prior reservation or other interest, then, barring certain 
enumerated savings events, the prior interest is extinguished. 
 
The court pointed out that there is an equal need to protect interests that are created before the root 
of title. Such interests are to be preserved when the chain of title contains a “specific reference” to 
the recorded title transaction that created such an interest.27 A general reference is not sufficient. 
The Blackstones argued that the language in the 1969 deed referencing the Kuhn royalty interest 
was not specific enough to preserve the interest from being extinguished under the MTA. The 
Blackstones asserted that to qualify as a “specific reference” under the scope of the MTA, a rule 
should be created that would require the volume and page number of the creation instrument to be 
included in the reference in the chain of title. They contended that, in the very least, the names of 
the grantor and grantee and recording date should be required.28 The court refused to establish 
such a bright-line rule.  
 
In applying the MTA to the facts of this case, the court set forth a three-step inquiry with which to 
examine such a reference under the requirements of the MTA. First, is the interest described at all?  
If so, is it a “general reference”? If there is a general reference, does this reference then contain a 
“specific identification of a recorded title transaction”?29 Applying this test to the 1969 deed 
language, the court concluded that the reference language contained specific details about the 
Kuhn royalty interest, including the amount of royalty reserved and the grantor who reserved the 
interest.30 The court felt that any policy arguments the Blackstones presented were based on the 
difficulty of the title searches, and not on their lack of ability to find the interest created. Notably, 
the court pointed out that the legislature chose to include a volume and page number requirement 
under the DMA, and it purposefully omitted such a requirement under the MTA. The court went 
on to explain that if the Blackstones wanted a rule requiring the volume and page number be listed 
to properly preserve an interest under the MTA, they should submit their request to Ohio’s 
legislature.31  
 
Because of its conclusion that “specific identification” under the scope of the MTA does not 
require details so specific that an examination of conveyance indexes would not be required to 
locate a conveyance, the court did not address the Blackstones’ second proposition of law.32   
 
It is important to note that Justice DeGenaro concurred with the majority holding in this case but 
wrote separately to emphasize that although the interest in this opinion was a mineral interest, and 
more specifically, a royalty interest, the outcome of the case was not determined based on the type 

                                                   
26 R.C. 5301.47(E) defines a root of title as a “conveyance or other title transaction in the chain of title of a person, 
purporting to create the interest claimed by such person, upon which he relies as a basis for the marketability of his 
title, and which was the most recent to be recorded as of a date forty years prior to the time when marketability is 
being determined.”  
27 R.C. 5301.49(A). 
28 Blackstone, at ¶ 10. 
29 Id. at ¶ 12. 
30 Id. at ¶ 15. 
31 Id. at ¶ 17. 
32 Id. at ¶ 15. 
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of interest. Justice DeGenaro clarified that the narrow holding did not implicitly mean that “the 
more general Marketable Title Act continues to apply to mineral interests following the enactment 
of the Dormant Mineral Act…”33 Because the court was limited to the propositions of law and 
arguments raised by the appealing parties, a review of this matter was not considered in the 
opinion, and it continues to be an issue of first impression.34  
 
The narrow holding of this case provides clarification to landmen and attorneys reviewing a chain 
of title to determine current ownership when applying the MTA. 

 
  

                                                   
33 Id. at ¶ 19 (DeGenaro, J., dissenting). 
34 Id. at ¶ 23. 
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Dundics v. Eric Petroleum Corporation35 

This case dealt with whether landmen who negotiate oil and gas leases with property owners on 
behalf of development companies are required to be licensed real estate brokers as defined by Ohio 
Revised Code Section 4735.01(A).36 Ultimately, the Ohio Supreme Court determined that oil and 
gas leases fall within the term “real estate”37, and therefore, any person, including a landman, who 
negotiates for an oil and gas lease must be a licensed real estate broker.  
 
In 2010, Thomas Dundics entered into an agreement with Bruce E. Brocker and Eric Petroleum 
Corporation (collectively “Eric Petroleum”), in which Dundics was to “find property owners, 
negotiate gas leases, and work with Eric Petroleum to obtain executed gas leases.”38 In return, Eric 
Petroleum would pay Dundics a fixed amount for every leased acre and “a percentage of the 
proceeds from working wells placed on the leased land.”39 Eric Petroleum later refused to pay 
Dundics for some of the work he did under the agreement in negotiating certain oil and gas leases.  
 
In 2014, Dundics filed suit against Eric Petroleum seeking to recover the unpaid amount.40 In 
response, Eric Petroleum filed a motion to dismiss under R.C. 4735.21, which “precludes a person 
without a real-estate broker’s license from bringing a cause of action to recover compensation 
owed for certain real-estate activities.”41 The trial court granted the motion to dismiss, which the 
Seventh District Court of Appeals affirmed. Dundics appealed to the Ohio Supreme Court arguing 
that his claim was not precluded because oil and gas leases are not transactions involving the 
leasing of “real estate,” merely real estate rights; therefore, he was not required to be a licensed 
real estate broker.42 Additionally, Dundics argued that the drafters of the statute did not intend for 
the term “real estate broker” to encompass landmen because they provide substantially different 
services in comparison to residential or commercial real estate agents. The court rejected both of 
these arguments.  
 
In doing so, the court looked to the plain language of “real estate broker” and “real estate” as 
defined in R.C. 4735.01 (A) and (B), respectively. First, the court emphasized that the definition 
of “real estate” covers “leaseholds as well as any and every interest or estate in land situated in 
this state, whether corporeal or incorporeal, whether freehold or nonfreehold […].”43 The court 
stated that this language clearly indicates that the term “real estate,” as defined by the statute, is 
not limited to a lease of the surface estate, but rather includes the rights and interests created by an 
oil and gas lease. Further, the court pointed out that in 2015, the recording statute for oil and gas 
leases was amended to recognize “that oil and gas leases create an interest in real estate”44. Next, 
the court noted that the definition of “real estate broker,” includes any person who “negotiate[s] 
                                                   
35 Dundics v. Eric Petroleum Corp., Slip Opinion No. 2018-Ohio-3826. 
36 R.C. Chapter 4735 governs Real Estate Brokers. 
37 R.C. 4735.01(B). 
38 Dundics, at ¶ 2. Further, it appears the agreement was never reduced to writing. This issue was not addressed by the 
Ohio Supreme Court.  
39 Id. at ¶ 2. 
40 Id. at ¶ 2. Dundics claimed breach of contract, conversion, fraud, unjust enrichment, and quantum meruit and sought 
compensatory as well as punitive damages.  
41 Id. at ¶ 3. 
42 Id. at ¶ 2 (emphasis added). 
43 Id. at ¶ 10 (emphasis added). 
44 Id. at ¶ 13. 
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the lease of real estate”45. Thus, the court concluded that because an oil and gas lease is considered 
a transaction involving “real estate” and because a landman is typically the person who negotiates 
an oil and gas lease, landmen are required to have a real estate broker’s license in order to sustain 
a suit for unpaid compensation, as well as when engaging in negotiations, generally.  
 
For these reasons, the court affirmed the prior judgments of the Court of Appeals and the trial 
court, which dismissed Dundics’ claim because he is precluded from bringing a claim against Eric 
Petroleum for unpaid compensation under R.C. 4735.21. This holding from the Ohio Supreme 
Court was important, not only to a landman or developing company in regard to a possible suit for 
payment, because the Supreme Court went as far in the opinion to state that a landman is required 
to have a real estate broker’s license when negotiating an oil and gas lease with landowners.  
 
Statutory Response 
 
In response to the holding in Dundics, the Ohio General Assembly passed, and Gov. Kasich signed 
into law, Senate Bill 263 which amends R.C. 4735 to exempt “oil and gas land professionals” from 
the real estate brokers license requirements so long as they are “not engaged in the purchase or 
sale of a fee simple absolute interest in oil and gas” or are “employed by the person, partnership, 
association, limited liability company, limited liability partnership, or corporation for which the 
oil and gas land professional is performing the oil and gas land professional’s duties.”  The wording 
of the statute implies that independent “non-employee” mineral brokers will fall outside of the 
exemption. 
 
The bill also imposed additional requirements on landmen negotiating lease or conducting business 
as an employee.  Landmen must now (1) register annually with the superintendent of real estate 
and pay an annual fee, (2) maintain membership in a professional organization that develops 
ethical standards, and (3) provide specific notices to landowners on forms approved by the 
superintendent.  The law becomes effective March 19, 2019.46 

  

                                                   
45 Id. at ¶ 9 (emphasis added). 
46 Am.Sub.S.B. No. 263, 2018 Ohio Laws File 121. 
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OHIO DISTRICT COURTS OF APPEALS CASES 
 

1. Fifth District Court of Appeals 
 

American Energy-Utica, L.L.C. v. Ronald L. Fuller47 
 

This case involved an oil and gas lease containing specific language prohibiting unitization of the 
lease absent the lessors’ written consent. Conflict arose when the lessee attempted to force a 
portion of the lessor’s land into a drilling unit pursuant to Ohio statute R.C. 1509.28.48 In holding 
that the lessee breached the lease agreement, the court of appeals established a bright-line rule for 
those who wish to exercise their rights under Ohio oil and gas statutes. 
 
In 1981, Ronald Fuller and his wife, now deceased, (“the Fullers”) executed an oil and gas lease  
with D.B. Shaffer & Associates, Inc. covering 90 acres in Guernsey County, Ohio (“1981 Lease”).  
Pursuant to the terms of the Lease, the Fullers leased “all that certain tract of land” to D.B. Schaffer 
“…for the sole and only purpose of mining and operating for oil and gas and laying of pipe lines, 
and buildings of tanks, power stations, and structures thereon to produce, save and take care of 
said products….”49 Additionally, the 1981 lease contained a hand-written amendment to the 
provision that stated, “UNITIZATION BY WRITTEN AGREEMENT ONLY!”50   
 
In 2013, after multiple assignments, American Energy-Utica, L.L.C. n/k/a Ascent Resources 
(“AEU”) came to own the deep rights of the 1981 lease, being the Utica, Point Pleasant, and 
Trenton formations. AEU requested Mr. Fuller to execute an amendment to the lease allowing 
unitization of the land into a large drilling unit for the purposes of deep horizontal drilling into the 
Utica Shale formation. The parties could not come to an agreement.  
 
In 2015, AEU filed an application pursuant to R.C. 1509.2851 to force a portion of Mr. Fuller’s 
property into a 462-acre drilling unit known as the “Henry Unit.”52 The litigation was centered 
around whether the lease covered all formations under the property, and whether the forced 
unitization order was a breach of the lease term providing for unitization by written agreement 
only.  On December 4, 2017, the trial court determined that the 1981 lease covered all formations 
underlying the property, and that R.C. 1509.28 permitted unitization regardless of the provision in 
the lease requiring the lessor’s written consent.  
 
Fuller appealed both holdings. Fuller maintained AEU breached the 1981 lease provision 
prohibiting unitization without written agreement and that the trial court erred by ruling otherwise. 
He also argued that the trial court erred in concluding the lease covered all formations underlying 
the property.  
                                                   
47 Am. Energy-Utica, L.L.C. v. Fuller, 5th Dist. Guernsey No. 17 CA 000028, 2018-Ohio-3250. 
48 In 2015, the Ohio General Assembly passed House Bill No. 64 (2015 Ohio Laws File 11) which amended Ohio 
Revised Code Section 1509.28 to allow “the Chief [of the Division of Oil and Gas] to make orders providing for unit 
operations when reasonably necessary to increase the recovery of oil and gas.”   
49 Am. Energy-Utica, L.L.C. at ¶ 5. 
50 Id. at ¶ 7. 
51 Id. at ¶ 38. Importantly, R.C. 1509.28 came into effect on September 29, 2015, 34 years after the execution of the 
1981 lease.  
52 Id. at ¶ 15. 



2018 OIL AND GAS CASE LAW UPDATE 

 15 

 
Addressing Fuller’s first point of error, the court of appeals reversed the trial court’s holding and 
concluded that AEU breached the 1981 lease provision providing for no unitization without written 
consent. In its analysis, the court looked to the Supreme Court of Ohio case Burtner-Morgan-
Stephens Co. v. Wilson53 for guidance and determined a state statute may not be retroactively 
applied to “impair the obligation of a contract” entered into prior to the enactment of the statute.54 
Applying this reasoning, the court of appeals determined that the parties’ intentions at the time of 
the execution of the 1981 lease were to allow unitization only upon written agreement. AEU’s use 
of the forced pooling application procedure under R.C. 1509.28, which became effective law in 
2015, breached the 1981 lease agreement because it was used to retroactively impair the expressed 
provisions set forth in the lease.55  
 
With regards to the second point of error, the court of appeals upheld the trial court’s holding that 
the lease covered all formations underlying the Fullers’ property.56 The court concluded that the 
granting clause of the lease did not contain terms limiting the depth or formation. Because there 
was no restricting language, and the granting clause covered “all that certain tract of land” owned 
by the Fullers, the 1981 lease held all depths and formations underlying the Fuller’s property were 
included in the Lease.57 
 
In summary, the court of appeals reversed the trial court’s decision forcing Fuller to unitize without 
his written consent. It is important to recognize that Ohio’s statutory laws cannot be used 
retroactively to supersede express provisions in a lease or contract executed prior to the enactment 
of the statute in question. Furthermore, to limit a lease to certain depths or formations, the lease 
must clearly and specifically indicate the depths or formations covered by said lease. If not 
specified, it is assumed a lease covers all depths and formations in the subject lands. 
  

                                                   
53 63 Ohio St.3d 257, 586 N.E.2d 1062. 
54 Am. Energy-Utica, L.L.C. at ¶ 39. 
55 Id. 
56 Id. at ¶ 42. 
57 Id. at ¶ 44-47, citing K & D Farms, Ltd. v. Enervest Operating, L.L.C., 5th Dist. Stark Co. No. 2015-CA-00038, 
2015-Ohio-4475; Alexander v. Buckeye Pipe Line Co., 53 Ohio St.2d 241, 248, 374 N.E.2d 146, 151 (1978). 
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Holmes v. Guess58 
 

This case adheres to Ohio’s precedent regarding adverse possession. More specifically, the Fifth 
District Court of Appeals upheld case law establishing adverse possession regarding evidence of 
timelines, use, possession and boundaries, and affirmed the Court of Common Pleas holding that 
a party could succeed on its claim without providing a metes and bounds surveyed description of 
the land and plat.  
  
Appellants Roy and Ruth Guess purchased property in 2011, and appellants Phillip and Angela 
Guess (“the Guess Family”) lived in the residence. The prior owner had owned the property from 
1955 to her death in 2010.59 In 2015, appellees Bonnie and Bethanie Holmes (“the Holmes 
Family”) moved into property adjacent to the Guess Family residence. When the Holmes Family 
wanted to erect a fence along the boundary line shared with the Guess Family, a survey revealed 
the observed property line was in fact not the true boundary. Instead, the boundary line meant that 
portions of the Holmes Family house, roof overhang, shed, flower beds, and other homestead 
property was located on the Guess Family property. Upon this discovery, the Holmes Family filed 
a claim for adverse possession or prescriptive easement and sought a declaration that the Holmes 
Family owned approximately eight feet of the Guess Family property in fee simple.60  
 
The Court of Common Pleas upheld a magistrate’s judgment in favor of the Holmes Family, 
holding that they had established adverse possession over the “disputed strip” of land.61 The Guess 
Family filed an appeal to the Fifth District Court of Appeals, assigning three points of error, 
arguing that the Holmes Family had failed to establish: (1) that possession was exclusive and use 
was continuous; (2) that the entire strip of land awarded had been adversely possessed; and (3) that 
there was no evidence of exact boundaries of the strip, which was required by Ohio Revised Code 
Section 315.251(A). 
 
The court first reinforced the elements required to establish adverse possession, which includes 
clear and convincing evidence of “exclusive possession, and open, notorious, continuous and 
adverse use” for 21 years.62 Dealing with the first point of error, the court relied on Kaufman v. 
Geisken63 to illustrate what is considered to be “continuous and exclusive” use. 
 

[U]se of the property does not have to be exclusive of all individuals [but only of 
the] true owner entering onto the land and asserting his right to possession. [The 
use must be] exclusive of third persons entering the land under their own claim of 
title, or claiming to have permission to be on the premises from the true title holder. 
If the title holder enters onto the land without asserting, by word or act, any right 
of ownership or possession, his presence does not amount to actual possession, and 

                                                   
58 Holmes v. Guess, 5th Dist. Stark No. 2017-CA-00201, 2018-Ohio-2691.  
59 Id. at ¶ 2. 
60 Id. at ¶ 4. 
61 Id. at ¶ 6. 
62 Id. at ¶ 12 (citing Grace v. Koch, 21 Ohio St.3d 577, 1998-Ohio-607, 692 N.E.2d 1009). 
63 Kaufman v. Geisken Enterprises, Ltd., 3rd Dist. No. 12-02-04, 2003-Ohio-1027. 
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the possession may be properly attributed to the party who is on the land exercising 
or claiming exclusive control thereof.64 

 
The court continued that to establish continuous & exclusive use for 21 years, a party is able to 
add previous owners’ term of ownership to their own, so long as there is privity between the 
parties.65 While the Guesses contended the use of the disputed strip could not be considered 
“continuous” because at one time the home was vacant for 20 months, the court disagreed and 
pointed out that the various owners of the Holmes Family property continuously used the disputed 
strip “through encroachments of the home,” including downspouts, a shed, and a brick planter.  
Furthermore, the owners consistently maintained the disputed strip by mowing and other lawn 
care.66   
 
Analyzing the second point of error, the court affirmed the Court of Common Pleas’ findings and 
agreed each owner of the Holmes Family property openly treated the disputed strip as their own 
until the original dispute arose, and the use of the disputed strip was visible to the various owners 
of the Guess Family property, such that the use was notorious. Consequently, there was no 
question as to anyone who observed the properties that the disputed strip was being used by the 
owners of the Holmes property. 
 
Turning to the third point of error, the appellants relied on R.C. 315.251(A) to contend that the 
Holmes Family claim should have failed because they did not present evidence of a metes and 
bounds surveyed description and plat at trial.67 The court reiterated that case law did not support 
this contention, and further noted how such a requirement would prove to be impractical. Because 
the court could determine any boundary line in an adverse possession claim, to obtain a random 
survey in advance of such judicial determination would be impossible. The court upheld the 
magistrate’s guidance was clear enough to establish a boundary line, and that the next step would 
be to obtain a survey plat using such guidance.68  
 
In conclusion, the court affirmed the Court of Common Pleas’ ruling for the Holmes Family, 
finding there was clear and convincing evidence that the Holmes Family successfully adversely 
possessed the disputed strip. Moreover, a party is not required to have a metes and bounds surveyed 
description and plat to succeed on an adverse possession claim. The court went as far to say that 
establishing boundaries by stakes and monuments “may even control over metes and bounds 
descriptions in certain cases.”69 An important aside to consider with this case is that in endorsing 
the lower courts’ ruling, the Fifth District Court of Appeals demonstrated a reluctance to overturn 
Ohio’s adverse possession statutes, which fall outside of the realms of the DMA and MTA.  

 

  

                                                   
64 Holmes, at ¶ 13 (quoting Kaufman, quoting Walls v. Billingsley, 3rd Dist. No. 1-92-11, 1992 WL 198131 (Aug. 18, 
1992)). 
65 Id. (citing Zipf v. Dalgarm, 114 Ohio St. 291, 151 N.E. 174 (1926)). 
66 Id. at ¶ 14. 
67 Id. at ¶ 16. 
68 Id. 
69 Id. 
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Nethers v. Nethers70 

 
This case centered around a divorce and the division of property owned in two trusts. While still 
married, Husband conveyed a 1/2 interest in several tracts of land to Wife as trustee of her 
individual trust. Upon their divorce, Husband claimed that all the interest in the properties was his 
sole and separate property. In its determination that the conveyances to Wife constituted an inter 
vivos gift from Husband making the interest her separate property, the court explained how one 
spouse’s actions during the marriage can change the nature of property.  
 
Randy Joe Nethers (“Husband”) and Tresa Lyn Nethers (“Wife”) were married on May 29, 1999. 
In 2012, Husband and Wife each executed a revocable living trust with Husband as settlor and 
trustee of his trust, and Wife as settlor and trustee of her trust. Initially, the trusts were each funded 
by an undivided 1/2 interest in three properties, including the mineral rights. The three properties 
were known as: (1) “Marne Road,” which was purchased by Husband prior to the marriage; (2) 
“Mount Herman Road,” which was purchased by Husband prior to the marriage; and (3) “Indian 
Camp Road,” which was purchased during the marriage (collectively referred to as “the 
properties”). The same day the trusts were executed, Husband executed warranty deeds 
transferring an undivided 1/2 interest in the properties to Wife as trustee of her trust.71 
 
Several years later, the couple separated, and the final hearing for the divorce was in September 
2017. The dispute in the divorce revolved around the proper division of the properties and whether 
they should be categorized as separate or marital property. At trial, Husband claimed he did not 
understand what he was signing when he signed the deeds transferring a 1/2 interest in the 
properties to Wife.  Wife maintained that the effect of all the documents executed by Husband to 
Wife was explained to them by their attorney.72  
 
The trial court granted the divorce and ordered that Husband and Wife revoke their individual 
trusts so the couple’s assets could be divided. Additionally, the court held that the trust documents 
showed the Husband’s “donative intent” to gift to Wife a 1/2 interest in the properties. Husband 
filed an objection to the court’s separation of assets. The trial court later overruled the objections 
in a judgment entry.73 
 
On appeal of the judgment entry, Husband contended the trial court abused its discretion by 
refusing to find the Marne Road and Mount Herman Road properties were his separate property 
because they were purchased by him before the marriage.74 In its analysis, the court stated that the 
most common way to change the nature of property and its designation as separate or marital 
property is through an “inter vivos gift” of the property by one spouse to the other.75 The court 
explained that an inter vivos gift is established if (1) it is the intent of the donor spouse to make an 
immediate gift to donee spouse; (2) the property is delivered to the donee spouse; and (3) the donee 
spouse accepts the property.76   
                                                   
70 Nethers v. Nethers, 5th Dist. Guernsey No. 18-CA-000005, 2018-Ohio-4085. 
71 Id. at ¶ 3-4. 
72 Id. at ¶ 6. 
73 Id. at ¶ 10-11. 
74 Id. at ¶ 11-12. 
75 Id. at ¶ 15. 
76 Id. at ¶ 15. 
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Husband argued that the trial court incorrectly combined the couple’s intent of estate planning 
with that of an inter vivos gift. He asserted that he never intended to gift the property to his wife, 
but that they were executing the documents for estate planning only, and he believed the property 
would go to his nephew.77 The appeals court disagreed with this argument and opined that the 
specific language of the Wife’s trust proved the Husband’s “donative intent” to gift the interest in 
the property to Wife. 
 
The court first noted that Husband did not have the authority to make any changes to the Wife’s 
trust and vice versa. Husband and Wife only retained control over the assets contained in their 
respective trusts, and they were free to “revoke, terminate, or distribute only the property in his or 
her trust.”78 Next, the court pointed out that the Wife’s trust contained express language indicating 
that if Husband and Wife’s marriage were to end in a divorce or annulment, Husband would cease 
to be the beneficiary of the trust, would be treated as though he predeceased Wife, and he would 
cease to be a trustee or successor trustee.79 Additionally, the court found that the trust explicitly 
stated there was not a contractual obligation or reciprocal obligation between Husband and Wife.80   
 
The appeals court agreed with the trial court that the trusts were created for the purposes of estate 
planning and to “pool [Husband and Wife’s] assets.”81 The trial court determined, and the court of 
appeals agreed, there was an intent on the Husband’s part to make an inter vivos gift to wife in 
order to “pool” their assets for estate planning. Even though husband claimed he was unaware of 
the effects of the documents he signed, the court was not convinced. The court held that Husband 
intended to gift a 1/2 interest in the properties to his wife when he executed the deeds, and the 
property was accepted by Wife. Therefore, the appeals court affirmed the judgment of the trial 
court determining that an inter vivos gift was made by Husband to Wife, and the parties each 
owned an undivided 1/2 interest in the properties as their separate property.82   
  

                                                   
77 Id. at ¶ 8. 
78 Id. at ¶ 5. 
79 Id. at ¶ 19. 
80 Id. at ¶ 20. 
81 Id. at ¶ 21. 
82 Id. at ¶ 23. 



2018 OIL AND GAS CASE LAW UPDATE 

 20 

Wendt v. Dickerson83 
 
In a dispute over mineral ownership, the Ohio Court of Appeals, Fifth Appellate District 
considered the questions of whether (1) the trial court erred when it held that the rights conferred 
by the 1989 Ohio Dormant Mineral Act (“ODMA”) were not property rights protected by the 
United States Constitution and (2) whether the trial court erred when it held that the severed 
mineral interest at issue was not subject to judicial abandonment under the 2006 ODMA. In 
affirming the trial court’s ruling that title to the mineral rights should be quieted in favor of the 
mineral owners, the court held that the 2006 ODMA applied because the rights conferred by the 
1989 ODMA were not vested property rights protected by the United States Constitution, and the 
severed mineral interests were not subject to judicial abandonment under the 2006 ODMA.84 

  
On December 17, 1952, John and Marjorie Dickerson jointly transferred their surface interest in 
82 acres of land to the Pittsburgh Consolidated Coal Company (“Pittsburg Coal”) via warranty 
deed, each retaining a one-half interest in all of the oil and gas and effectively severing the mineral 
estate. John and Marjorie Dickerson passed away more than two decades later. John Dickerson’s 
mineral rights were not included in his estate, and Marjorie’s estate was not probated at the time 
of her death. John and Marjorie Dickerson were survived by their sole heirs, Judith Dickerson, 
Mary Louise Foster, Elaine Harris, Claire Dickerson, Richard Dickerson, Robert Dickerson, 
Raymond Dickerson, Constance Clark, Deborah Snelson, Misty Engstrom, Ronald Dickerson, 
John Dickerson and Wanda Dickerson (“the Dickersons”).  

 
Pittsburgh Coal reclaimed the property after John and Marjorie Dickerson’s deaths. In 1997, 
Pittsburgh Coal sold the property by way of a limited warranty deed to Neil Porter, who in turn 
sold the property in 2006 to Christopher and Veronica Wendt (“the Wendts”) via a survivorship 
deed, and subject to the reservation of “John R. Dickerson and Marjorie I. Dickerson, their heirs 
and assigns for all of the oil and gas with the right to drill in Warranty Deed filed for record 
December 17, 1952 in Volume 133, page 69, Deed Records.”85 
 
From 1952 to 2011, the Dickersons took no action related to their mineral rights to the property. 
On February 28, 2011, the Dickersons’ appointed representative recorded two affidavits for the 
purpose of transferring the described premises to the heirs at law of Marjorie and John Dickerson. 
Later in the spring of 2011, the Dickersons executed a lease to Chesapeake Exploration, LLC for 
the mineral rights to the property. Unbeknownst to the Dickersons, the Wendts also sought to lease 
the mineral rights to the property and signed a lease with Chesapeake Exploration.  
 
After the lease failed due to the Dickersons’ potential interest in the mineral rights, the Wendts 
published a notification of abandonment in the newspaper. The Wendts also recorded an affidavit 
of abandonment with the Harrison County Recorder’s Office asserting the Wendts owned all the 
oil and gas rights based on the automatic operation of the 1989 ODMA and that the mineral estate 
had vested in the surface owners on March 22, 1992.86 
 

                                                   
83 Wendt v. Dickerson, 2018-Ohio-1034, 108 N.E.3d 1174, (5th Dist.). 
84 Dickerson at ¶ 21-22. 
85 Id. at ¶ 4.  
86 Id. at ¶ 6-7.  
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The Wendts filed suit against the Dickersons seeking declaratory judgment that they were the 
lawful owners of mineral rights. The Dickersons responded with counterclaims alleging slander of 
title and intentional interference with business relationships. The trial court ruled in favor of the 
Dickersons and held that the 2006 ODMA applied to all claims asserted after June 30, 2006, and 
that the Wendts had asserted their claims against the Dickersons in 2011. Additionally, the court 
held that the alleged property rights possessed by the Wendts, including the cause of action, were 
not vested property rights, and therefore, the application of the 2006 ODMA was constitutional. 
Furthermore, the court ruled that the Wendts’ claim failed under the 2006 ODMA because the 
mineral rights they sought were subject to a savings event. The court also found that the Wendts’ 
claim failed because the Wendts did not comply with the notice requirement of the 2006 ODMA, 
and the Dickersons had properly preserved their mineral rights by filing two claims to preserve 
their mineral interests. The Wendts filed an appeal of the trial court’s judgment on two points of 
error prompting the appellate court to issue this opinion.87 
 
In their first point of error, the Wendts argued that the trial court erred in holding they were not 
entitled to the have the 1989 ODMA’s conclusive presumption applied to the Dickersons’ 
reservation because the presumption and related causes of action are protected property rights 
under the United States Constitution. However, the appellate court rejected this argument on the 
grounds that the controlling case Corban v. Chesapeake Exploration, LLC,88 did not employ the 
“conclusive presumption” analysis in shaping their decision, and even if the 1989 ODMA 
guaranteed such a property right, it was not the legislature’s intent to strip surface holders of a 
right to abandoned minerals accrued before the 2006 ODMA took effect.89 The court elaborated 
that the surface holders did not lose a property right when the ODMA was reformed in 2006, as 
the 1989 ODMA guaranteed, at most, an evidentiary presumption. The change in the ODMA was 
the procedural process of statutory notice by which mineral rights are deemed abandoned and 
vested in the surface holder, not whether a surface holder has the right to bring a cause of action 
for abandonment.90 The Wendts’ due process rights were not violated because they did not possess 
a vested property right in the mineral estate.   
 
In their second point of error, the Wendts contended the trial court erred in holding the severed 
mineral interest was not subject to judicial abandonment. The Wendts argued that they owned the 
mineral estate because they properly filed an affidavit of abandonment. Additionally, because there 
was a lack of a savings event in the 20 years before the notice, they contended they were entitled 
to relief pursuant to the 2006 ODMA regardless of whether the Dickersons had filed their claim to 
preserve. Specifically, the Wendts argued the Dickersons’ affidavits for transfer of real estate 
inherited filed in 2011 did not qualify as a savings event under the 2006 ODMA.91 While the 
Wendts did not dispute the Dickersons timely recorded Claims to Preserve Mineral Interests in 
response to the Wendts’ notice of abandonment, they argued that they may seek judicial 
confirmation of the conclusive presumption of abandonment, regardless of the filing of the claims 
to preserve as there was no preserving event in the 20 years prior to their serving of the notice. The 
court rejected the Wendts’ contentions. 

                                                   
87 Id at ¶ 9-20. 
88 Corban v. Chesapeake Exploration, LLC, 149 Ohio St.3d 512, 2016-Ohio-5796, 76 N.E.2d 1089. 
89Wendt at ¶ 27-33. 
90 Id. at ¶ 30. 
91 Id. at ¶ 40-41. 
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Reasoning that the Dickersons’ claims to preserve in this case were factually analogous to those 
filed in Dodd v. Croskey, the court emphasized the Supreme Court of Ohio’s holding, which states 
that after the surface owner files a notice of abandonment, a mineral interest holder may assert its 
mineral interest has not been abandoned by filing a claim to preserve within 60 days after the 
surface owner’s intent to declare the interests abandoned.92 Accordingly, the Dickersons’ claims 
to preserve complied with the 2006 ODMA and preserved their rights as the mineral interest 
holders. Thus, the court reasoned that even if the Wendts had properly served the notice of 
abandonment pursuant to the 2006 ODMA, and even if there had been no savings event during the 
20 years preceding the Wendts serving the notice, the Dickersons properly preserved their rights 
by filing timely claims to preserve. 
 
In conclusion, the appellate court affirmed the trial court’s holding that the 1989 ODMA did not 
create a vested property right, and therefore, neither a conclusive presumption nor a cause of action 
for abandonment was a constitutionally protected property right. Additionally, the severed mineral 
interests were not subject to judicial abandonment under the 2006 ODMA because timely notices 
to preserve were filed. It is important to note that under the 2006 ODMA, to properly preserve 
one’s interest in a mineral estate, an individual may submit an affidavit of a savings event that 
occurred in the 20 years prior to the abandonment, or a timely claim to preserve their interest can 
be filed within 60 days after a notice of abandonment is receive. The actions are exclusive of each 
other, and only one of the actions is required to preserve a severed mineral interest.  
  

                                                   
92 Dodd v. Croskey, 143 Ohio St.3d 293, 2015-Ohio-2362, 37 N.E.3d 147. 
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2. Seventh District Court of Appeals 
 

Hills and Hollers, LLC v. Ohio Gathering Company, LLC93 
 

This appeal involved the classification and interpretation of a clause in a right of way agreement. 
Specifically, the court determined whether a prior surface owner could still enforce a continuing 
obligation in a right of way agreement having sold the surface of the property burdened by the 
right of way. Addressing two points of error, the court examined whether the clause at issue was 
independent and collateral to the right of way agreement and to the conveyance of the surface 
estate, and whether a release provision in the right of way agreement could exclude the owner of 
the right of way from any legal obligation to the prior surface owner.  
 
In 2014, Hills and Hollers, LLC (“H&H”) came to own a 78.54-acre tract of land covered by a 
lease held by Gulfport Energy Corporation (“Gulfport”). Ohio Gathering Company, LLC (“OGC”) 
was hired by Gulfport to compress and transport gas extracted from the property. OGC charged 
Gulfport a fee for these services. As a result, Gulfport decreased the amount of royalty paid to 
H&H to help cover the costs.  
 
On March 27, 2015, H&H executed a detailed right of way agreement (“ROW agreement”) 
granting OGC the right to install pipelines on the property. The same day, an addendum to the 
ROW agreement was executed between the parties but was never recorded. The ROW agreement 
expressly provided that the terms of the addendum were to be incorporated into the ROW 
agreement. The addendum contained a list of “Special Conditions” the parties were to abide. One 
of the special conditions listed in the addendum addressed the payment of property taxes. The 
clause provided: 
 

13. Real Estate Taxes and Other Expenses. Owner shall be responsible for the 
payment of all real estate taxes assessed against Owner’s Property. If the applicable 
taxing authorities increase the taxable value of improvements upon the real estate 
as a result of the installation of the Pipelines, Grantee agrees to reimburse Owner 
for the amount of such increase directly attributable to the Pipelines and/or the 
Easements. Grantee shall be responsible for all other taxes, charges and market 
enhancements charged to the flow of gas or liquids from the Scott well pad or 
Stronz well pad.94 

 
On June 15, 2015, H&H conveyed the 78.54-acre tract in a deed to Gulfport, subject to the ROW 
agreement (“2015 deed”). In the 2015 deed, H&H reserved all rights to the oil and gas estate and 
only conveyed the surface estate. H&H also explicitly reserved the right to damages if a second 
pipeline were to be installed on the property, but it did not specifically reserve any other rights. 
Thereafter, H&H began to receive decreased royalty payments. They alleged thousands of dollars 
were withheld from their royalties due to OGC’s failure to pay for “taxes, charges, and market 
enhancements charged to the flow of gas or liquids from the pertinent well pad.”95 Soon after, on 

                                                   
93 Hills and Hollers, LLC v. Ohio Gathering Co., LLC, 7th Dist. Belmont No. 17BE-0040, 2018-Ohio-2814. 
94 Id. at ¶ 6. 
95 Id. at ¶ 10. 
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June 13, 2016, OGC decided to exercise their right to unilaterally terminate their obligations to the 
ROW agreement.96 This propelled H&H to file a complaint against OGC.   
 
In response to the complaint, OGC filed a motion for summary judgment based on three arguments: 
(1) H&H misinterpreted the “charges to the flow of gas” clause; (2) H&H lacked standing to bring 
their complaint; and (3) OGC improperly exercised their option to unilaterally release their liability 
under the agreement.97 The trial court granted OGC’s motion for summary judgment on three 
points. First, the “charges to the flow of gas” clause was not personal to H&H nor was it an 
independent and collateral covenant. Second, H&H lacked standing after they conveyed away their 
surface rights. Finally, any liability OGC may have had to H&H under the agreement was 
extinguished upon exercise of their right to release. H&H appealed.98  
 
On appeal, H&H asserted the addendum in the ROW agreement did not merge with the 2015 deed 
because it was independent and collateral to it, and therefore, it was an exception to the merger by 
deed doctrine. The court of appeals stressed that H&H mistakenly believed OGC was framing its 
argument under the doctrine of merger by deed, claiming the addendum merged with the deed to 
Gulfport. It emphasized that OGC had never argued the merger by deed doctrine applied in this 
case, and H&H had incorrectly interpreted their argument. Despite H&H’s mistaken beliefs, the 
court still addressed why the doctrine was inapplicable to the situation at hand. The general rule 
of the merger by deed doctrine is a deed conveying interests that were the subject of purchase and 
sale agreement between the same parties will merge into one instrument unless the sales contract 
created rights collateral to or independent of the subsequent deed.99 The doctrine did not apply in 
this case because the 2015 deed from H&H to Gulfport was not a result of the addendum or the 
ROW agreement between H&H and OGC. Accordingly, the doctrine of merger by deed did not 
apply in this case, and the two documents remained separate.   
 
H&H next argued the “charges to flow of gas” clause was a real covenant, independent and 
collateral of the addendum that should benefit them regardless of who owned the surface.  H&H 
asserted that the clause dealt with gas and liquids and because H&H had reserved the mineral estate 
the clause applied to it and not the surface owner. The court rejected this argument as well. 
Analyzing basic property principles, the court illustrated that whether a covenant is real or personal 
will determine if it runs with the land.100 A real covenant will run with the land because it is 
“inherent in[ ] or connected with the land,” while a personal covenant is for “personal use or 
enjoyment of the land by the original parties to the covenant” and is enforceable between the 
original parties to the agreement.101  
 
In this case, the court agreed with H&H that it was a real covenant; however, the covenant in 
question dealt with pipeline activities at the surface. The court explained the sole reason H&H was 
able to enter into the ROW agreement in March 2015 was because it owned the surface rights.102 
                                                   
96 Id.  
97 Id. at ¶ 13. 
98 Id. at ¶ 21. 
99 Id. at ¶ 37 (quoting Miller v. Cloud, 2016-Ohio-5390, 76 N.E. 3d 297, ¶ 72 (7th Dist)). 
100 Id. at ¶ 26 (quoting Lone Star Steakhouse Saloon of Ohio, Inc. v. Quaranta, 7th Dist. Mahoning No. 01 CA 60, 
2002-Ohio-1540). 
101 Id. at ¶ 26-27. 
102 Id. at ¶ 46. 
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It elaborated that the purpose of the covenant was to reimburse the surface owner for real estate 
taxes attributed to the pipelines. Thus, when H&H deeded the surface rights to Gulfport without 
reserving any rights of enforcement, it also deeded away the right to enforce the ROW agreement.  
 
Ultimately, after addressing H&H’s assignments of error, the court of appeals overruled all 
arguments and affirmed the trial court’s judgment for OGC on the basis that H&H lacked standing 
to enforce the “charges to the flow of gas” clause because it no longer owned the surface rights.  
 
In December 2018, H&H’s appeal to the Supreme Court of Ohio was denied.103 It is important to 
note that if H&H had reserved a specific right to enforce the obligations under the right of way 
agreement, standing would not have been an issue in this case and H&H could have rightfully sued 
Gulfport for decreased royalty payments. (Although, after a review of this case it is doubtful the 
outcome would have been different.) This holding demonstrates that when making a reservation 
of rights, interests or property, the reserving party must include very specific language that clearly 
expresses the rights to be retained. 

 
 
 
 
  

                                                   
103 Hills & Hollers, LLC v. Ohio Gathering LLC, 154 Ohio St.3d 1464, 2018-Ohio-5209 (Slip Copy). 
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Neuhart v. TransAtlantic Energy Corporation104 
 

This case centered around several issues. First, the court analyzed an oil and gas lease and an 
accompanying amendment letter to determine whether lessors regained their interest in undrilled 
acreage after the expiration of the lease’s primary term. In holding that the amendment letter 
operated as a Pugh clause and the undrilled acreage automatically reverted to lessors, the court 
described the effect of including a Pugh clause in an oil and gas lease and how it operates as a 
matter of law. Second, the court established what expenses are to be considered in determining 
whether a well has produced in “paying quantities.” Lastly, the court demonstrated that there is no 
bright-line rule in classifying a cessation in production as a temporary cessation or permanent 
cessation.  
 
On June 9, 1991, Neil A. Neuhart and Velma J. Neuhart (“the Neuharts”) and TransAtlantic Energy 
Corporation (“TransAtlantic”) entered into an oil and gas lease agreement. The lease provided for 
a two-year primary term that would continue past the two-year period as long as oil or gas was 
produced or was capable of production in “paying quantities.”105 On the same day the lease was 
executed, TransAtlantic sent the Neuharts an amendment letter agreeing to release any undrilled 
acreage covered by the oil and gas lease if three wells had not been drilled on the property by the 
end of the primary term. When the primary term ended in 1993, TransAtlantic had only drilled two 
wells on the property, being the Neuhart No. 1 Well and the Neuhart No. 2 Well.106 Later in 
February 2006, TransAtlantic assigned the lease to Northwood Energy Corporation 
(“Northwood”).107 Thereafter in 2011, the Neuharts asserted that TransAtlantic and Northwood 
were still claiming an interest in the undrilled acreage that the Neuharts had believed to be 
released.108 In October 2011, the Neuharts filed an Affidavit of Nonproduction and sent 
TransAtlantic a notice of abandonment. Additionally, the Neuharts sent TransAtlantic and 
Northwood a letter stating that their interests had been terminated when the primary term of the 
lease expired according to the amendment letter signed on June 9, 1991.109  
 

In June 2015, the Neuharts sued TransAtlantic and Northwood to quiet title to their property, and 
TransAtlantic filed a counterclaim. In December of that year, Northwood filed a partial summary 
judgment arguing that the Neuhart No. 1 and No. 2 Wells were producing in paying quantities and 
the Neuharts’ claim regarding the undrilled acreage was barred by the statute of limitations. 
Ultimately, the trial court granted summary judgment in favor of TransAtlantic and Northwood 
and determined that they still owned an interest in the undrilled acreage, and that the Neuhart No. 
1 and No. 2 Wells had been producing in paying quantities since that time.110 
 
The Neuharts appealed the trial court’s ruling and asserted that TransAtlantic’s lease rights in the 
undrilled acreage expired automatically at the end of the primary term because a third well was 
not drilled on the property prior to the expiration of the primary term. Additionally, the Neuharts 

                                                   
104 Neuhart v. TransAtlantic Energy Corp., 7th Dist. Noble No. 17 NO 0449, 2018-Ohio-4099. 
105 Id. at ¶ 4. 
106 Id. at ¶ 4. 
107 Id. at ¶ 5. 
108 Id. at ¶ 6. 
109 Id. at ¶ 6. 
110 Id. at ¶ 8. 
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maintained that any statute of limitation that barred their interest in the undrilled acreage did not 
arise until 2011 at the earliest, when the Neuharts had a reason to believe Northwood claimed an 
adverse interest in the undrilled acreage.111 
 

In reviewing the Neuharts’ first two claims, the appellate court analyzed the effect of the 
amendment letter signed on June 9, 1991. The court was of the opinion that the letter amounted to 
a Pugh clause that was integrated into the oil and gas lease. The amendment letter stated: 
 

Please be advised that TransAtlantic Energy Corp. has agreed to Lease your 
property with the following stipulations; 
 
TransAtlantic Energy Corp. does hereby agree, at the expiration of the primary term 
of the lease, to release the balance of the undrilled acreage covered by that certain 
Oil & Gas Lease dated June 9, 1991, and being recorded in Volume 110, Page 676 
of the Noble County Lease Records, in the event that (3) three Wells are not drilled 
on the above referenced Lease within the primary term of (2) Two Years. However, 
It [sic] is futher [sic] agreed that TransAtlantic Energy Corp. shall hold the acreage 
that is required to comprise the Well unit as set out by the ODNR Division of Oil 
& Gas for the depth to which the Well has been drilled. 
 
This letter shall be made a part of the aforementioned Lease by this reference and 
shall be deemed binding to both parties of said Lease as long as the terms and 
conditions of the lease have been complied with. [sic]112 

 
The court reasoned that because the amendment letter amounted to a Pugh clause, the undrilled 
acreage automatically reverted back to the Neuharts by operation of law when TransAtlantic failed 
to drill three wells before the end of the primary term. The court also held that the Neuharts were 
not required to take any action in order to regain their interest in the undrilled acreage, so 
discussion of any statute of limitation was irrelevant.113   
 
Next, the Neuharts argued that the trial court erred in holding that the Neuhart No. 1 and No. 2 
Wells produced oil in “paying quantities.” In its analysis, the court defined production in “paying 
quantities” to mean the production of “quantities of oil or gas sufficient to yield a profit, even 
though the drilling costs or equipping costs, are not recovered, and even though the undertaking 
as whole may thus result in a loss.”114 To determine whether the Neuhart Wells had been producing 
oil and gas in paying quantities, the court reviewed various expense reports submitted by all the 
parties.  
 
It has been well established that only operating expenses are to be taken into account when 
determining whether a well has produced in paying quantities.115 The main issue to be determined 
in this case was what sort of expenses are considered “operating expenses.”  The Neuharts’ expense 

                                                   
111 Id. at ¶ 8. 
112 Id. at ¶ 12. 
113 Id. at ¶ 17. 
114 Id. at ¶ 21. 
115 Id. at ¶ 21. 
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reports contained many types of expenses including operating expenses, capital expenses, 
administrative charges, and monthly payments to the lessor. The court stated an expense can only 
be considered an operating expense in the paying quantities analysis “when the fees are directly 
related to the production of oil and gas” and excluding costs for post-production processes.116  
 
After narrowing down the expenses in the Neuharts’ report, the court found that there were only 
two periods of cessation of production. First, the Neuhart No. 2 Well operated at a loss for five 
months in 2015 and then resumed to normal levels. The court held this was a temporary cessation 
of production and did not find that TransAtlantic or Northwood acted unreasonably to cause the 
cessation.  The court stated that the general rule for temporary cessation in the production of oil or 
gas “will not terminate the lease under a habendum clause of an oil and gas lease;”117 therefore, 
the lease did not terminate due to the temporary losses experienced by the Neuhart No. 2 Well. 
 
Second, the Neuhart No. 1 Well operated at a loss from 2014 to late 2015. Northwood argued this 
loss was attributable to a broken pump that had to be replaced and was replaced in August 2015. 
The court also found this to be a temporary cessation because it lasted for less than two years, and 
Northwood acted in a reasonably diligent manner to replace the pump. The court elaborated that 
the expense to replace a pump does not fall into the paying quantities analysis because it can be 
considered a “non-recurring, capital investment to be excluded from operating expenses as an 
equipping cost.”118 Therefore, the lease did not terminate due to the temporary cessation 
experienced by the Neuhart No. 1 Well.  
 
In so holding, the appellate court affirmed in part and reversed in part the trial court’s ruling. This 
case presents how a Pugh clause is automatically implemented when included in an oil and gas 
lease. This case is also illustrative of what sort of expenses can be considered “operating expenses” 
in a paying quantities analysis. Furthermore, this case demonstrates that there is not a bright-line 
rule for whether a well has experienced a temporary cessation of production or permanent 
cessation; it can only be determined by looking at the specific facts surrounding each case.  
  

                                                   
116 Id. at ¶ 29. 
117 Id. at ¶ 41. 
118 Id. at ¶ 45. 
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Sharp v. Miller119 
 

In this case, the Seventh District Court of Appeals analyzed notice requirements and title 
transactions under the Ohio Dormant Mineral Act. 
 
The lands in contention comprised 153 acres in Jefferson County, Ohio. The mineral interest was 
reserved by I. W. Poole and R. S. Smith in a 1944 deed. Thereafter, the Millers obtained the surface 
rights to the land. The Millers executed an oil and gas lease in 2004 and again in 2009. On July 9, 
2014, the Millers filed a notice of intent to declare the mineral interest abandoned by 
publication.120   
 
East Ohio Minerals Recovery, LLC (“EOMR”), who is not a party to this suit, notified Jeffrey 
Sharp and Bradley Sharp (“the Sharps”), that they could be possible heirs to the minerals reserved 
in the 1944 deed. Notably, EOMR told the Sharps that they would need to file something by early 
September 2014. The Sharps’ attorney ordered an initial title search on August 15, 2014, followed 
by a second title search on September 10, 2014. The attorney requested and obtained the 1944 
deed on August 27, 2014. Meanwhile, the Millers filed an affidavit of abandonment on September 
2, 2014. The Sharps finally filed a claim of preservation on November 12, 2014.121   
 
The Sharps filed a complaint against the Millers and other parties, requesting a declaration that the 
Millers did not comply with the 2006 Ohio Dormant Mineral Act (“DMA”), seeking quiet title and 
termination of the 2009 lease, and asserting a claim for conversion. The complaint was amended 
demanding ejectment and the values of rents and profits from the leases, as well as a declaration 
that the 2004 and 2009 oil and gas leases constituted savings events under the DMA and that the 
DMA notice requirements had not been met. The trial court granted summary judgment to the 
Millers, holding that the mineral interest had been abandoned pursuant to the DMA, as well as 
common law.122 The Sharps appealed with two assignments of error. 
 
The court analyzed the Sharps’ second assignment of error first. The Sharps asserted that the trial 
court erred in holding that the mineral interest was abandoned under the 2006 DMA. First, they 
argued that the notice by publication was improper because the Millers failed to use “reasonable 
diligence when researching potential heirs” of either Poole or Smith.123 The DMA requires that a 
surface owner serve notice by certified mail, return receipt requested, to each holder or holder’s 
successors or assignees. If notice cannot be completed by mail, the statute requires notice to be 
published in a newspaper in the county where the land is located.124   
 
In Shilts v. Beardmore, 125 the court held that notice by certified mail is not necessary when a 
reasonable search does not reveal names and addresses of potential heirs. In Shilts, the surface 
owners had conducted a search in the probate records, public records, Ohio Department of Natural 
                                                   
119 Sharp v. Miller, 7th Dist. Jefferson No. 17-JE-0022, 2018-Ohio-4740. 
120 Id. at ¶ 2-4. 
121 Id. at ¶ 4-5. 
122 Id. at ¶ 6-10. 
123 Id. at ¶ 14. 
124 Id. at ¶ 15-16. 
125 Shilts v. Beardmore, 7th Dist. Monroe No. 16 MO 0003, 2018-Ohio-863, ¶ 15, appeal not allowed by Shilts v. 
Beardmore, 153 Ohio St.3d 1433, 2018-Ohio-2639, 101 N.E.3d 464. 
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Resources records, and an internet search. The court found that the search met the “reasonable due 
diligence” standard.126 The Sharps, in their appeal, asked the court to establish a rule defining such 
a standard by requiring the Shilts search in every case. The court refused, holding that the Millers’ 
search of probate and deed records constituted reasonable due diligence. Significantly, the court 
refused to establish a rule of what type of search is required.127  
 
Based upon the facts surrounding this case, because an internet search would have yielded no 
results, the lack of such did not disqualify the Millers’ efforts. The notice to declare the mineral 
interest abandoned was published on July 9, 2014; per the DMA statute, the Sharps had until 
September 9, 2014, to file a claim to preserve. They did not file such a claim until November 12, 
2014. The Sharps argued that because of the improper notice, they did not know of the existence 
of the adverse claim. The court did not accept this argument because the record demonstrated that 
EOMR had informed the Sharps of their obligation, and the Sharps confirmed this was true. 
Moreover, the Sharps had possession of the 1944 deed as of August 27, 2014.128  
 
The Sharps’ second argument in this point of error posited that their interest was preserved by the 
2004 and 2009 oil and gas leases executed by the Millers because these constituted savings events 
under the DMA. This argument was based on the holding in the Ohio Supreme Court Dodd v. 
Croskey,129 in which the court held that an oil and gas lease was a title transaction and was 
classified as a savings event. The Sharps contended that whether the lessor who executed the lease 
was a surface or mineral owner was irrelevant, and it was still a savings event. The court rejected 
this argument. Because an individual can only convey what they actually own, the leases were 
invalid at the time of execution as the Millers only owned the surface rights when they signed the 
lease. Therefore, the mineral interest was not the subject of the title transactions and did not qualify 
as a savings events.130   
 
The court next addressed the Sharps’ first assignment of error, which stated that the trial court 
erred in ruling the mineral interest was abandoned under common law principles. The court 
disagreed and held the argument was moot because the common law was superseded by statute, 
and the DMA controlled all abandonment of minerals.131 Lastly, another assignment of error 
argued that the trial court erred by failing to consider that the minerals were abandoned under the 
Marketable Title Act. The court noted that this affirmative defense was not raised until the motion 
for summary judgment was filed and was waived because an affirmative defensive must be raised 
in the pleadings or it is waived.132   
 
In conclusion, the court upheld the trial court’s ruling that the minerals were abandoned under the 
2006 DMA. Landmen and title attorneys can use the court’s guidance regarding notice and title 
transactions to analyze DMA chain of title issues in more depth. 
  
                                                   
126 Sharp, at ¶ 17. 
127 Id. at ¶ 21. 
128 Id. at ¶ 23-25. 
129 7th Dist. No. 12 HA 6, 2013-Ohio-4257, 2013 WL 5437365, ¶ 48, affirmed on other grounds, Dodd v. Croskey, 
143 Ohio St.3d 293, 2015-Ohio-2362, 37 N.E.3d 147. 
130 Sharp, at ¶ 26-28. 
131 Id. at ¶ 31. 
132 Id. at ¶ 37. 
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Shilts v. Beardmore133 
 
The two main issues in this case were: first, whether the restatement of a prior mineral interest 
reservation in a later deed constituted a “title transaction” under the 2006 Ohio Dormant Mineral 
Act134 (“the 2006 ODMA”); second, when was notice by publication considered sufficient under 
the statute. This case is important because the court upheld the rule set forth in Dodd v. Croskey135 
as to what qualifies as a “title transaction” and that notice by publication is permitted by the 2006 
ODMA. Finally, the court dismissed several other claims as moot under Corban v. Chesapeake 
Exploration L.L.C.;136 those claims will not be addressed in this brief.  
 
On March 28, 1914, members of the Beardmore and Moore families executed a deed to Stephen 
V. Beardmore (“the 1914 Deed”). The 1914 Deed conveyed all the surface and reserved a mineral 
interest. Eventually, the surface was conveyed to Richard F. Shilts (“Shilts”). Pursuant to the 2006 
ODMA, Shilts sought to reunite the reserved interest with the surface estate by publishing notice 
of his intent to declare the interest abandoned on October 19, 2012, in the Monroe County Beacon. 
Shilts received no response to this publication and, after waiting the appropriate time, filed and 
recorded an Affidavit of Abandonment on December 4, 2012. 
 
On October 7, 2014, Shilts filed a quiet-title claim against the original grantors of the 1914 Deed 
and their “unknown heirs, devisees, executors, administrators, relicts, next of kin, and 
assignees.”137 On January 6, 2015, Marie I. Christman (“Christman”), as a successor to one of the 
original grantors, filed an answer. On February 8, 2016, the trial court granted Shilts motion for 
summary judgment, holding that the mineral interest had vested in him through application of the 
2006 ODMA.  
 
Christman appealed asserting a total of eight points of error; however, this brief will only address 
the court’s treatment of the following arguments: (1) that the trial court erred by holding that a 
restatement of a prior mineral reservation in later deeds does not qualify as a “title transaction” 
and (2) that the trial court erred by holding that Shilts satisfied the notice requirement of the 2006 
ODMA by publishing notice of intent to declare the minerals abandoned rather than providing 
notice by certified mail.  
 
Christman first argued that two subsequent deeds in the chain of title, which transferred surface 
rights but also included reference to the reserved interest, qualify as title transactions, and 
therefore, the interest has not been abandoned. The court disagreed. Citing Dodd v. Croskey, the 
court stated that when surface rights alone are conveyed, and no new interest has been reserved, 
even if the prior reservation is restated in the conveyance, the purpose is solely the sale of the 
surface rights, and thus, the reserved interest is not the subject of the title transaction as required 
by the clear language of §5301.56 (B) (3) (a) (emphasis added). In applying the Dodd rule to the 
facts of this case, the court held that because the purpose of the later deeds was to convey only the 

                                                   
133 Shilts v. Beardmore, 7th Dist. Monroe No. 16 MO 0003, 2018-Ohio-863.  
134 R.C. 5301.56.  
135 Dodd v. Croskey, 143 Ohio St. 3d 293, 2015-Ohio-2362, 37 N.E.3d 147.  
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surface, the reserved interest was not the subject of a title transaction, and therefore, the interest 
had been abandoned.  
 
Regarding the notice argument, the court began by quoting, “If service of notice cannot be 
completed to any holder, the owner shall publish notice of the owner’s intent to declare the mineral 
interest abandoned […]” §5301.56 (E) (emphasis added). Christman argued that under Ohio law a 
“whatever it takes” standard is required, and the surface owner must at least attempt notice by 
certified mail.138 The court rejected this argument and instead, agreed with Shilts that the 
appropriate standard is one of “reasonable diligence.” The court stated that the reasonable 
diligence standard permits notice by publication when the party has made reasonable efforts to 
determine the names and addresses of the interest holders and their successors. If, after these 
reasonable efforts, the owner is still unable to obtain the pertinent information, it becomes obvious 
that notice by certified mail cannot be completed, and the owner need not make a futile attempt to 
serve notice in this manner. The court found that Shilts had made reasonable efforts to obtain the 
names and addresses of the interest holders and their heirs or successors by conducting a search of 
public records, including a search of probate records, an online search, examining the chain of title 
of the property, and by including the names of all original grantors, as well as a blanket statement 
addressing all possible heirs and successors to the interest in the notice; thus, notice by publication 
was permitted.   
 
This case is important because the court provided further guidance on how to apply the rule set 
forth in Dodd v. Croskey when determining whether an instrument acts as a “title transaction” 
under the 2006 ODMA. Further, because the court determined that the surface owner’s search 
methods met the reasonable diligence standard, this case provides guidance to parties as to what 
search methods they should use when attempting to serve notice prior to the execution of an 
Affidavit of Abandonment. 
  

                                                   
138 Id. at ¶ 11.  
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3. Tenth District Court of Appeals 
 
American Water Management Services, LLC v. Division of Oil and Gas Resources 

Management139 
 

In this case, the Court of Appeals of Ohio, Tenth District, Franklin County, reviewed a judgment 
by the Franklin County Court of Common Pleas to reverse a decision of the Ohio Department of 
Natural Resources (“ODNR”) Oil & Gas Commission (“Commission”) that affirmed an order of 
the Chief of ODNR, instructing AWMS Water Solutions, LLC (“AWMS”) to shut-in its No. 2 
injection well at AWMS’ wastewater injection site in Weathersfield Township, Trumbull County, 
Ohio. In particular, the court of appeals was faced with the issues of whether the trial court 
possessed the authority to compel two members of the Commission to participate in oversight of 
the AWMS No. 2 well in order for operations to resume, and whether the trial court abused its 
discretion by finding that the shut-in order of the Chief and affirmation by the Commission were 
unreasonable.  
 
In September 2014, the ODNR Gas Chief ordered AWMS to shut-in two injection wells in 
Weathersfield Township—North Star 1 and AWMS No. 2—following a small earthquake 
recorded near the deeper of the two wells. In addition to ordering the shut-in, ODNR declared a 
one-year moratorium on waste-water injection permits to study the issue of induced seismicity and 
required AWMS to provide a report detailing the history of induced seismicity in the area in 
addition to a plan for evaluating the seismic concerns associated with the operations of the AWMS 
No. 2 well.140 AWMS immediately complied, but the moratorium was not lifted for the No. 2 well.  
Consequently, AWMS appealed the Chief’s orders to the Commission asserting the Chief lacked 
authority to suspend operations or revoke a permit based on induced seismicity where there was 
no evidence of a “material and substantial violation” by the operator.141  
 
In affirming the Chief’s shut-in order, the Commission held that the Chief implicitly possessed 
“exclusive jurisdiction over injection operations,” thus giving him authority to suspend the 
operation of the AWMS No. 2 well.142 AWMS subsequently appealed the Commission’s ruling to 
the Franklin County common pleas court. The court affirmed the Chief’s authority; however, it 
held the Chief's decision was unreasonable in light of expert testimony, finding that AWMS’ 
proposed approach was a reasonable and responsible method for reinstating operations at the well. 
Instead of fully affirming the Commission’s order, the court ordered each party to submit separate 
plans to restart the AWMS No. 2 well that would “simultaneously provid[e] constant monitoring 
for seismicity… and address the concerns of public health and safety.”143 Additionally, the order 
provided, 
 

…if at any time an imminent threat to safety, health, or the environment is 
experienced at or near the facility for any reason, injection operations will 
immediately cease and will not resume until two representatives of AWMS and two 
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representatives from the [C]ommission determine that the threat has passed and it 
is safe to resume operations.144 

 
ODNR appealed the order of the common pleas court asserting four assignments of error: (1) The 
common pleas court erred by creating a new board not authorized by statute to determine imminent 
seismic threat issues and infringed upon the sole and exclusive authority of the Chief to regulate 
injection operations; (2) the common pleas court erred by requiring the Chief to develop a plan for 
restarting the No. 2 well; (3) the common pleas court abused its discretion by reaching a conclusion 
concerning seismic risk with no evidentiary support from the record; and (4) the common pleas 
court erred by establishing a plan for resuming operations that was not based upon newly 
established evidence as required by statute. 
 
Upon review, the court of appeals determined that although the Chief—and by extension the 
Commission and common pleas court—possess broad latitude in crafting orders regarding the 
disposal of brine to protect the environment as well as public health and safety, as a matter of law, 
the common pleas court’s order for two members of the Commission to undertake the 
responsibility of evaluating “imminent threats to safety, health, or the environment” was beyond 
either the Chief’s or the Commission’s authority and, thus, beyond the common pleas court’s 
authority.145 The court of appeals reasoned that nothing in R.C. 1509.35146 (which creates and 
defines the Oil & Gas Commission) renders the Commission subordinate to the Chief’s authority, 
and nothing elsewhere in the statute grants the Chief the authority to issue orders to members of 
the Commission. In fact, as the court noted, the statute makes clear that far from being subordinate 
to the Chief, the Commission is the immediate appellate authority with jurisdiction to overrule 
actions proposed or taken by the division and its Chief.147 The court of appeals further reasoned 
that even if the Chief could have ordered the Commission to act, by statute, the Commission cannot 
act as a body without a simple majority of its five members.148   
 
Finally, the court of appeals reviewed the testimony provided during trial by expert witnesses and 
the Chief. The court of appeals concluded that by disregarding the testimony of the Chief in favor 
of AWMS’ expert witnesses, the common pleas court abused its discretion because it only had 
limited jurisdiction to determine whether the decision of the Commission was unreasonable or 
unlawful, and the reliance by the Commission on the judgment of the Chief was not unreasonable. 
 
In conclusion, the court of appeals affirmed the common pleas court’s appellate authority over 
orders of the Commission but reversed its judgment, holding that the Commission’s order 
upholding the Chief’s actions was not proven to be unreasonable or unlawful.  
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4. Eleventh District Court of Appeals 
 

Thompson v. Custer149 
 

This is this second decision made by the Eleventh District Court of Appeals in this case. The first 
ruling held a severed 1/2 mineral interest automatically vested with the surface owners pursuant 
to the 1989 version of the Ohio Dormant Minerals Acts (“DMA”).150 In September 2016, that 
decision was overturned and remanded back to the trial court by the Supreme Court of Ohio151 on 
the authority of the well-known opinion Corban v. Chesapeake Exploration, L.L.C.152  
 
The issue in this case upon remand centered around the severed 1/2 mineral interest, the payment 
of a $385,000 signing bonus to one mineral interest owner over another, and the application of the 
1989 and 2006 DMA. Holding that the surface owner had no obligation to deliver any portion of 
the signing bonus to the 1/2 mineral interest owner, the court contended the 2006 DMA, rather 
than the 1989 DMA, applied in this case and it quieted title to the owner of the severed 1/2 mineral 
interest. In holding that the minerals were not abandoned under the 1989 DMA, the Eleventh 
District Court of Appeals expounded upon the supreme court’s ruling in Corban and offered 
insight into the application of the DMA.   
 
As of September 2011, Nathan J. Custer and Noelle M. Custer (“the Custers”) owned the surface 
and a 1/2 mineral interest in 100 acres in Trumbull County, Ohio. Ann Hall Thompson and Mae 
Thompson (“the Thompsons”) purported to own the other 1/2 mineral interest as the heirs of the 
previous owner, who had reserved the 1/2 interest in a 1950 deed. The validity of the 1950 deed 
and the reservation of the 1/2 mineral interest was never disputed.153 
 
On April 11, 2012, the Custers entered into an oil and gas lease with BP America Production 
Company (“BP”). In September 2012, BP sent the Custers a Title Defect Notice based on the 
mineral reservation in the 1950 deed and only paid a bonus of $192,977.85 for ownership in 1/2 
of the mineral interest. Thereafter, on October 11, 2012, BP entered into an oil and gas lease with 
the Thompsons for their 1/2 mineral interest.154  
 
On December 6, 2012, the Custers filed an Affidavit of Abandonment. Due to timing and notice 
issues, a second Affidavit of Abandonment was filed on March 18, 2013. On March 20, 2013, BP 
sent the Thompsons a Title Defect Notice based on the recorded Affidavit of Abandonment. The 
Thompsons responded by filing a Notice of Claim to Preserve Mineral Interest on March 25, 2013. 
BP ultimately decided the entire mineral interest had vested in the Custers and executed an 
amendment and ratification of the Custer lease. BP also paid the remaining half of the bonus to the 
Custers. The Thompsons filed a complaint against the Custers, BP, and the Ohio Attorney General 
requesting a declaratory judgment that they were the owners of the 1/2 mineral interest and that 
                                                   
149 Thompson v. Custer, 11th Dist. Trumbull No. 2017-T-0087, 2018-Ohio-4476. 
150 Thompson v. Custer, 2014-Ohio-5711, 26 N.E.3d 278. 
151 Thompson v. Custer, 150 Ohio St.3d 347, 2016-Ohio-5823, 81 N.E.3d 24. 
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not self-executing and did not automatically transfer ownership of dormant mineral rights. Corban also established 
that the 2006 DMA only modified the procedure by which parties may seek abandonment of mineral interests. 
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the 1989 DMA be held unconstitutional.155 This complaint initiated the rulings by the trial and 
appellate courts, which were ultimately reversed and remanded by the Supreme Court of Ohio.  
 
After the case was remanded back to the trial court level, the Thompsons filed motions for leave 
to file supplemental complaints to include claims for conversion, unjust enrichment, quiet title, 
and others. The Custers filed a motion for summary judgment on the Thompsons’ claims of 
conversion and unjust enrichment. The Thompsons requested a summary judgment based on their 
claim for quiet title.156 The trial court granted summary judgment in favor of the Thompsons on 
their quiet title claim pursuant to the 2006 DMA and held the Thompsons had filed a timely Notice 
of Claim to Preserve and were the owners of a 1/2 mineral interest. The trial court also granted 
summary judgment in favor of the Custers on the claims for conversion and unjust enrichment and 
held that the Custers did not convert the bonus payment and they were not unjustly enriched. Both 
parties appealed.157 The assignments of error are discussed in relevant part below. 
 
The Thompsons presented two issues on appeal. They asserted that they were entitled to half of 
the bonus payment received by the Custers, and that the Custers converted those funds when they 
refused to pay the Thompsons. Additionally, the Thompsons contended the Custers were unjustly 
enriched by retaining the entire bonus payment.158   
 
The court first addressed the argument for conversion and found it without merit. The Thompsons 
maintained they were entitled to half of the bonus payment because they owned 1/2 of the minerals, 
and the Custers were unlawfully exercising “dominion” over the funds belonging to the 
Thompsons. The court noted that in a claim for converted money, “the defendant [must have] had 
an obligation to deliver” the converted money to the plaintiff.159 Applying this knowledge, the 
court held the Custers were not obligated to pay the Thompsons a portion of the bonus because 
there was never an “agreement or transfer of rights” between the two parties.160 The Custers 
received a bonus payment because they signed a lease with BP. The court ruled the Thompsons 
were not entitled to half of the signing bonus under the Custers’ lease because they were not a 
party to the lease. Therefore, while the Custers only owned a 1/2 mineral interest, the fact that BP 
overpaid bonus for lands not owned is a matter to be resolved between BP and the Custers.161  
Likewise, BP’s failure to tender bonus payment to the Thompsons under their lease despite their 
ownership of a 1/2 mineral interest is an issue between the Thompsons and BP.   
 
This conclusion was also used to adjudicate the unjust enrichment claim. The Thompsons 
contended the Custers were unjustly enriched because they retained the entire bonus payment. The 
court remarked that to establish unjust enrichment in this case, the Thompsons must have 
“conferred a benefit” on the Custers, and in turn, the Custers must have unjustly retained that 
benefit.162 Extrapolating on this concept, the court held that the Custers were not unjustly enriched 
because the bonus payment, being the “benefit,” was conferred upon the Custers by BP and not 
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the Thompsons. The court ruled, as a matter of law, the Custers were not unjustly enriched by 
retaining the bonus payment.163   
 
Lastly, the court addressed the Custers’ second point of error challenging the trial court’s grant of 
summary judgment on the Thompsons’ quiet title claim. The Custers argued that the trial court 
erred in holding the 1/2 mineral interest was not presumed abandoned and subject to judicial 
abandonment under the 1989 DMA.164 Further, the Custers contended the 1989 DMA conferred 
“property rights in the form of a conclusive presumption” that the mineral rights were abandoned 
and/or a cause of action for abandonment, and applying 2006 DMA to this matter, as the Corban 
case instructed, was a violation of their Fifth and Fourteenth Amendment rights.165 
 
The court opined that to properly address the Custers’ points of error, they first had to determine 
whether the 1989 DMA actually conferred a property interest. The Custers contended that the lead 
opinion in Corban interpreted the phrase “deemed abandoned” under the 1989 DMA as creating a 
conclusive presumption that the mineral interest had been abandoned if the mineral holder did not 
act to preserve their interest.166 The Custers asserted that by creating a conclusive presumption, 
the 1989 DMA conferred a property interest. The court of appeals did not dispute the interpretation 
of the holding in Corban but instead indicated it did not agree with the conclusion. Importantly, 
the court emphasized the Corban holding was a plurality opinion; therefore, no single opinion 
supported the holding of the majority of the supreme court. Because of this, the court of appeals 
maintained the holding in Corban is “merely persuasive and not binding on lower courts.”167   
 
The court stressed that a majority of the justices did not join the “conclusive presumption holding,” 
but a majority did agree that the 1989 DMA was not self-executing and did not automatically 
transfer ownership of mineral interests. Under the 1989 DMA, minerals vested only after a surface 
holder was successful in a quiet title action.168 Using this analysis, the court of appeals ruled the 
2006 DMA did not deprive the Custers of the right to bring a cause of action. Rather, only the 
procedural process by which mineral rights were deemed abandoned were supplanted by the 
amendment. The Custers’ due process rights were not violated because they did not own a vested 
property interest in the 1/2 mineral interest because they had not succeeded in a suit to quiet title.169  
 
In summary, the Eleventh Court of Appeals upheld the trial court’s decision to quiet title to the 1/2 
mineral interest in the Thompsons and to deny the claims for conversion and unjust enrichment.  
This case provides direction to landowners wanting to bring a lawsuit to recover payment or 
damages under the terms of an oil and gas lease. It also illustrates to attorneys and landmen how 
the DMA is currently applied in Ohio courts. Most importantly, this opinion demonstrates that the 
ruling in Corban is not binding law, meaning there is plenty of room for interpretation by the lower 
courts and the application of the DMA is ever-changing. 
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C. OKLAHOMA CASE LAW UPDATE 
 

SUPREME COURT OF OKLAHOMA CASES 
 

Hall v. Galmor170 
 
The Supreme Court of Oklahoma addressed two main issues in this case. The court established the 
characteristics of a well “capable of producing in paying quantities,” and discussed the proper 
interpretation of the statutory Pugh clause enacted by Oklahoma Legislation. This case is 
significant because it sets state-wide precedent related to the meaning of wells “capable” of 
producing in paying quantities, as well as the effect of Oklahoma’s Statutory Pugh Clause. 
 
Between 1954 and 2008, Marion Energy, Inc. (“Marion Energy”) entered into 30 oil and gas leases 
covering mineral interests in lands located in Beckham County, Oklahoma.171 The case in question 
revolved around seven drilled wells governed by 14 of the 30 lease agreements. All seven wells 
were drilled during the primary term; however, only six actually produced oil and gas during the 
secondary term, while the seventh lease terminated upon the expiration of the lease’s primary 
term.172 In January 2012, Marion Energy stopped extracting gas out of the six wells. Although it 
was uncertain why the stoppage occurred, one witness testified it was due to a “poor production 
technique.”173 Nevertheless, within a few months of the stoppage, Marion Energy looked to sell 
off its assets to the leases. Between February and March 2014, E.L. “Bo” Hall d/b/a Hall Family 
Production (“Hall”) initially inspected the property and seemed interested in the acquisition; 
however, on April 22, 2014, they notified Marion Energy that they were not. Subsequently, on 
October 30, 2014, Michael Stephen Galmor d/b/a MSG Oil and Gas (“Galmor”) signed an 
agreement to purchase Marion Energy’s assets.  
 
Between April and July of 2014, while Marion Energy negotiated the sale of their bottom leases 
to Galmor, Hall secured and recorded top leases for lands that included and surrounded Marion 
Energy’s bottom leases.174 On February 26, 2015, Hall filed a suit against Galmor where they 
sought to invalidate Galmor’s leases and quiet title to the top leases.175 The trial court determined 
“all seven of the wells were capable of producing in paying quantities” even though they had been 
shut in, and emphasized the fact that no demand to comply with implied covenants was made by 
the royalty owners to either Marion Energy or Galmor. Further, the court refused to quiet title as 
to land lying outside of the spacing units. Hall appealed, and because it was a case of first 
impression, the Supreme Court of Oklahoma retained the appeal.176 
 
The Supreme Court of Oklahoma affirmed the trial court’s determination that the wells were 
capable of production and elaborated on the meaning of “capability.” A habendum clause provides 
for a primary term, which authorizes a well to function for a definite period of time, and a 
secondary term, which authorizes a well to keep functioning once the primary term has terminated 
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“so long thereafter as oil or gas continues to be produced.”177 However, the wells in question were 
shut-in and were not active; therefore, the standard to keep the secondary term alive was whether 
the well was “capable of producing in paying quantities.”178 Hall argued “capability” should be 
interpreted the same way the Texas Supreme Court did, wherein capable of production means “a 
well that will produce in paying quantities if the well is turned ‘on,’ and it begins flowing, without 
additional equipment or repair.”179 The Supreme Court of Oklahoma rejected Hall’s argument and 
held that such a “rigid interpretation” would be improper because it would force well operators to 
“maintain their shut-in wells in turn-key conditions” to meet the capability standard. Instead, the 
court held that capability should be determined by the wells’ status to produce in paying quantities 
the moment before being shut-in. It went on to explain that any “evidence of the wells’ current or 
post shut-in condition is not relevant to whether the wells were capable of paying production on 
the date of shut-in.”180  
 
Next, the Supreme Court of Oklahoma addressed the meaning of Oklahoma’s Statutory Pugh 
Clause181 to determine whether the trial court erred by not quieting title in the leasehold interests 
in lands falling outside the wells’ spacing units. The statute states: 
 

In case of a spacing unit of one hundred sixty (160) acres or more, no oil and/or gas 
leasehold interest outside the spacing unit involved may be held by production from 
the spacing unit more than ninety (90) days beyond expiration of the primary terms 
of the lease.182 

 
The Supreme Court of Oklahoma interpreted the clause in its plain meaning to eliminate “all 
leasehold interests falling outside the spacing unit” after 90 days from the expiration of the primary 
term and “even those that would normally be held by the lease’s habendum clause.”183 This 
interpretation promoted the statutes purpose to eliminate leases from holding onto non-producing 
land. After the court reviewed Pugh clause interpretations from multiple Oklahoma appellate 
courts and a report from the Oklahoma Corporation Commission,184 it determined that although 
none of the interpretations had precedential value, their content closely aligned with the very same 
purpose. In light of the Oklahoma Supreme Court’s interpretation, the shut-in wells in question 
could not hold land that fell outside the spacing units because the primary term had ended, and 
they were not actually producing oil or gas. 
 
Ultimately, the Oklahoma Supreme Court affirmed the trial court’s interpretation that capability 
of producing in paying quantities should be determined by the wells' status at the time prior to 
shut-in; but found the statutory Pugh clause did in fact terminate Galmor’s bottom leases as to land 
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located outside of the spacing units because there was no actual production occurring.185 This case 
created very important precedent for the state of Oklahoma that should be understood by all who 
operate in the oil and gas industry. First, a well operator need only consider the capability of 
production in paying quantities prior to the shut-in of a well. No requirement of a “turnkey” well, 
capable of immediate paying quantities is required. Secondly, the court plainly stated that the 
Oklahoma Statutory Pugh Clause will release any land outside of a 160-acre spacing unit 90 days 
after the expiration of the primary term. A habendum clause with a longer period than 90 days will 
not counteract this clause. Pursuant to the court, development within the 90-day window is the 
only way to preserve leases covering lands located outside of the spacing unit.  
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Oklahoma Independent Petroleum Association v. Potts186 
 
This case addressed whether an initiative petition to amend the Oklahoma Constitution was legally 
sufficient to present to the public. The petition imposed a tax on the production of oil and gas for 
the benefit of Oklahoma’s education; however, the language used to impose the tax was called into 
question. After careful analysis, the court determined the petition was legally sufficient to present 
to the public and enter Oklahoma’s legislative process.  
 
The conflict arose after respondents, Ray H. Potts, Michael O. Thompson and Mary Lynn Peacher 
filed Initiative Petition No. 416 State Question No. 795 (“IP 416”) with the Oklahoma Secretary 
of State. IP 416 contains eight sections and would add Article XII-C into Article XIII of the 
Oklahoma Constitution. The purposes of the eight sections were to impose a 5% gross production 
tax on oil and gas production from certain wells. The proceeds from this tax would be distributed 
to common school districts of Oklahoma and to the state’s Department of Education, 90% of the 
proceeds going to the former and the remaining 10% going to the latter.187 Pursuant to the filing 
of this petition, petitioner, Oklahoma Independent Petroleum Association (“OIPA”), filed an 
Application to Assume Original Jurisdiction in this court. They contested the sufficiency of IP 416 
and claimed it failed to pass constitutional muster. 
 
Before the court addressed the Petitioners’ arguments, they determined the opponents of an 
initiative petition bore the burden of demonstrating the “petition was clearly and manifestly 
unconstitutional.”188 Then, they addressed OIPA’s first argument, that the IP language created an 
unconstitutional retroactive tax. OIPA pointed to language, which stated that a tax would be levied 
on production of oil and gas “spudded after July 1, 2015, during the first thirty-six (36) months of 
production, commencing with the month of first production from and after the effective date of 
this Article III.” 189 They contended this language could lead to multiple interpretations.190 One 
being that the tax would be imposed on the same date as Article III took effect and not the new 
Article III-C, or that the tax took effect the same day IP 416 came into effect. The court was not 
persuaded by OIPA’s contention, because they believed an “initiative is so precious, all doubts as 
to the construction of pertinent provisions is resolved in favor of the initiative.”191 Therefore, in 
finding the proposed initiative constitutional, the court said: 
 

If there are two possible interpretations—one of which would hold the legislation 
unconstitutional, the construction must be applied which renders them 
constitutional. Unless a law is shown to be fraught with constitutional infirmities 
beyond a reasonable doubt, this Court is “bound to accept an interpretation that 
avoids constitutional doubt as to the validity of the provision.”192 

 
Next, OIPA argued that IP 416 is legally insufficient because the petition violated the Oklahoma 
Constitution, claiming the eight sections of IP 416 collectively do not embrace a single general 
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subject.193 However, the court quickly dissolved this issue through the application of the germane 
test. OIPA failed to prove that the changes proposed by IP 416 are not germane to a singular 
common subject.194 
 
In conclusion of their review, the court held that IP 416 did not impose an unconstitutional 
retroactive tax, nor did it violate the single subject rule. It is therefore constitutionally sufficient to 
be presented to the public.195 What is to be taken away from this case is the fact that a mere claim 
of ambiguity will not defeat a legislative proposition regarding the production of oil and gas, and 
it too may be taxed for adequate rationales.  
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OKLAHOMA CIVIL COURTS OF APPEALS CASES 
 

Pummill v. Hancock Exploration, LLC196 
 

This case involved a dispute regarding royalty deductions at certain points in the natural gas 
production timeline. In general, a lessee bears all production costs to create a marketable product, 
unless deductions against a lessor’s royalty are specified in the lease.197 The earlier in the process 
that a lessee can start deducting, the less money the royalty owners will receive in the end. This 
results in lessors bearing the costs of production and receiving smaller royalties. Here, the lease 
did not contain a provision allowing deductions from the lessor’s royalty, so the general rule 
applied. Therefore, the main issue was determining at what point gas becomes a “marketable 
product” so that the natural gas operator can then deduct costs from the royalty holder’s payment. 
In its holding, the court refused to draw hardline rule for when natural gas becomes marketable.  
 
In 1966, Ethel Marie Pummill (“Pummill”) and Mabel Lee Parrish (“Parrish”) entered into natural 
gas leases with Jules Bloch (“Bloch”). Bloch assigned the leases to Hancock Exploration, LLC 
(“Hancock”). Hancock’s operator, Cimarex, made critical decisions about when to deduct costs 
from the royalty payments to the lessors. The Pummill lease contained a “market price at the well” 
clause, and the Parrish lease contained a “gross royalty clause.” Only the Pummill lease presented 
challenges due to the fact that the parties disagreed at which point in the processing timeline the 
lessee could start deducting costs from the lessor’s royalties. Pummill claimed that the deductions 
from her royalty interest should have started after the product became marketable. Hancock 
claimed the deductions should have occurred earlier at the wellhead because there was a potential 
market for raw natural gas. At trial, the district court ruled in favor of Pummill. Hancock appealed 
to the Court of Civil Appeals of Oklahoma. 
 
The court affirmed the judgment of the trial court in favor of Pummill. According to the court, 
“Oklahoma law is clear” that the lessee has an implied duty to produce a marketable product.198 
Consequently, the lessee must also bear the costs of production up to the point where the gas 
becomes marketable.199 The general rule is that a “lessee may not deduct from royalty payments 
the costs of gathering, transportation, compression, dehydration, or blending if those costs are 
required to create a marketable product, unless the lease provides otherwise.”200 Since the Pummill 
lease did not contain a provision providing differently, the general rule applied. 
 
When applying the general standard, the court noted that the point at which lessees could start 
deducting costs was a gray area because the “marketability” threshold had not been addressed by 
Oklahoma courts.201 Hancock relied on the Oklahoma case Mittelstaedt v. Santa Fe Minerals, 
Inc.202 to prove there were exceptions to the “no deduction” rule on post-production costs. A lessee 
is entitled to deduct costs from the lessor’s royalty payment if all of the elements of the Mittelstaedt 
test are met. To satisfy the elements, a lessee must show “(1) that costs enhanced the value of an 
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already marketable product, (2) that such costs are reasonable, and (3) that actual royalty revenues 
increased in proportion with the costs assessed against the nonworking interest.”203 Hancock 
argued that because there was a potential market for raw natural gas, the deductions should have 
occurred earlier at the wellhead. 
 
Applying the Mittelstaedt test to this case, the court ruled that Hancock failed to prove the natural 
gas at the wellhead was an “already marketable product.”204 Instead, Hancock had merely 
hypothesized there was a potential market for raw natural gas and failed to prove an actual market 
existed.205 Therefore, the decision to deduct proportionate post-production costs from the 
Pummill’s royalties under the Middlestaedt standard could not be defended, and the court upheld 
the judgment for Pummill.206 
 
The area of natural gas marketability invites much litigation. Thus far, courts have refused to draw 
a hard line on where production ends and marketability begins. However, this case provides a 
glimmer of insight into this issue and clarifies that a lessee must defend royalty deductions with 
evidence of clear marketability and enhanced value.207  
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D. TEXAS CASE LAW UPDATE 
 

SUPREME COURT OF TEXAS CASES 
 

ConocoPhillips Company v. Koopmann208 
 

This opinion reviewed the appellate court’s decision, which held that Louis Strieber’s non-
participating royalty interest (“NPRI”) did not violate the rule against perpetuities. ConocoPhillips 
Company and Burlington Oil and Gas Co., LP contend that the reservation of the NPRI by Louis 
Strieber created a future interest in the Koopmanns that violated the rules against perpetuities.209  
 
On December 27, 1996 Louis Strieber deeded to Lorene Koopmann and her late husband a 120-
acre tract of land (“the Koopmanns”). Strieber reserved a NPRI for a period of 15 years, and “as 
long thereafter as there is production in paying or commercial quantities.”210 Ten years later, the 
Koopmanns entered into a lease with Hawke Enterprises. The lease had a three-year primary term 
with an option to extend by two years in exchange for a payment of $24,000. Shortly after this 
transaction, Hawke assigned the lease to Burlington Resources (“Burlington”), a subsidiary of 
ConocoPhillips. In 2009 Burlington tendered the payment for the option to extend the lease. By 
August 2011, they were unable to produce oil or gas, and Strieber became concerned because her 
NPRI would terminate in four months. Therefore, as an incentive to accelerate the drilling process 
and save her NPRI, Strieber conveyed Burlington a 60-percent interest in her NPRI. In December 
of 2011, Burlington notified the Koopmanns that they anticipated a well on the leased premises 
would begin producing oil and gas in the first quarter of 2012.211 Burlington tendered a shut-in 
royalty payment to hold the lease until the well could begin production. However, production from 
the well was not obtained until February 2012, approximately two months past the NPRI’s 15-year 
initial term. A dispute arose as to whether the NPRI had terminated and vested in the Koopmanns, 
and Burlington informed the Koopmanns they were going to suspend royalty payments until the 
dispute was resolved. The Koopmanns returned the shut-in royalty payment to Burlington and 
claimed to be the sole owners of the NPRI after its termination on December 27, 2011. 
 
The Koopmanns brought a declaratory action against Strieber, Burlington and ConocoPhillips to 
be declared the sole owners of the NPRI, and a non-declaratory action against Burlington, which 
consisted of multiple tort and contract theory claims that arose from Burlington’s suspension of 
royalty payments.212 The trial court awarded the Koopmanns the NPRI but did not award them 
interest on unpaid royalties. ConocoPhillips appealed, claiming the deed between Strieber and the 
Koopmanns violated the rule against perpetuities. The appellate court ruled that the deed between 
Strieber and the Koopmanns did not violate the rule against perpetuities, using a “two-grant” 
theory. Conoco then appealed to the Supreme Court of Texas. 
 
Generally, the rule against perpetuities states that no interest is valid unless it must vest, if at all, 
within 21 years after the death of some life or lives in being at the time of the conveyance.213 The 
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purpose of the rule against perpetuities is to prevent everlasting property interests that restrain the 
power of alienation. Here, Conoco argued the NPRI reserved by Strieber for as long thereafter as 
production continued created a “springing executory interest” in the Koopmanns, which is subject 
to the rule against perpetuities. The court denied the appellate court’s two-grant theory, which 
purported that a grantor’s reservation of a royalty interest in a single deed implied two grants 1) a 
grant of a fee simple absolute of the entire estate to the grantee; and 2) a re-grant of the royalty 
interest back to the grantor. The appellate court reasoned that the second grant created a possibility 
of reverter in the original grantee, and a possibility of reverter does not violate the rule against 
perpetuities. Rather, the court ruled that the Koopmanns interest in the NPRI was a future interest 
and was, in fact, subject to the rule against perpetuities, however, the court noted that the 
distinction between a future interest and a possibility or reverter is largely historical. The court 
determined that in the oil and gas context, a defeasible term interest reserved in the grantor does 
not tie up the land based on remote contingencies, but instead, it promotes alienability and 
therefore does not violate the rule.  
 
In conclusion, the court held the rule against perpetuities did not invalidate the Koopmanns’ future 
interest in the NPRI created by Strieber’s deed.214 The appellate court’s decision was affirmed; 
however, the analysis to reach this court’s conclusion was different. The importance of this case 
is that it shows a shift in the court’s interpretation of the rule against perpetuities. Instead of rigidly 
following the rule, the court will look toward whether the purpose of the rule, which is to promote 
alienability of land and prohibit confusion, aligns with the given facts. 
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Endeavor Energy Resources, L.P. v. Discovery Operating, Inc.215 
 

In this case, the Supreme Court of Texas interpreted a retained-acreage clause to determine the 
ownership of mineral rights covered by two competing oil and gas leases. 
 
Endeavor Energy Resources, L.P. and Endeavor Petroleum, L.L.C. (collectively, “Endeavor”), 
acquired oil and gas leases for two adjoining 640-acre tracts of land (Section 4 and Section 9). 
Endeavor drilled four wells, two in the southeast quarter of Section 4 and two in the northeast 
quarter of Section 9 in the Spraberry (Trend Area) Field. Prior to the expiration of the primary 
terms, Endeavor filed certified proration unit plats designating units that comprised the entire 
southeast quarter of Section 4 and northeast quarter of Section 9, but no acreage in the southwest 
quarter of Section 4 or the northwest quarter of Section 9.216 
 
After the primary terms of the two leases expired, Discovery Operating, Inc. (“Discovery”) 
acquired an oil and gas lease covering the northwest quarter of Section 9 and southwest quarter of 
Section 4, being lands outside of the certified proration units. Discovery completed two wells in 
each quarter section. Upon learning of the four wells drilled by Discovery, Endeavor objected to 
Discovery’s assertion that it owned any leasehold interest in either quarter.  Endeavor asserted 
that, based on the retained-acreage clauses, its leases remained in effect as to the entire south half 
of Section 4 and north half of Section 9; therefore, Discovery’s leases were invalid.  Endeavor then 
filed new proration plats assigning 160 acres to each well, including the acreage described in 
Discovery’s leases. As a result, Discovery filed a trespass-to-try-title action against Endeavor.  
Both parties filed summary-judgment motions. The trial court granted Discovery’s motion and 
denied Endeavor’s. On appeal, the appellate court affirmed the trial court’s judgment siding with 
Discovery’s interpretation of the retained-acreage clause. The Supreme Court of Texas granted 
Endeavor’s petition for review.217  
 
The retained-acreage clause in Endeavor’s leases provided that upon expiration of the primary 
term or upon the cessation of continuous development… whichever is later, the  
 

lease shall automatically terminate as to all lands and depths covered herein, save 
and except those lands and depths located within a governmental proration unit 
assigned to a well producing oil or gas in paying quantities and the depths down to 
and including one hundred feet (100') below the deepest productive perforation(s), 
with each such governmental proration unit to contain the number of acres required 
to comply with the applicable rules and regulations of the Railroad Commission of 
Texas for obtaining the maximum producing allowable for the particular well 
(emphasis added by court).218 

 
The parties did not dispute whether the retained acreage clause was effective. Instead, the dispute 
arose from the parties’ differing interpretations of the phrases “proration unit assigned to a well” 
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and “maximum producing allowable for the particular well.”219 Endeavor argued that the term 
“assigned to” was ambiguous because it did not identify whose assignment controlled. For 
instance, was it Endeavor’s original assignment of 81 acres, or does it refer to the Railroad 
Commission’s (“RRC”) designation of acreage after special field rules were applied?220 The court 
rejected this interpretation and held “the clause unambiguously refers to Endeavor’s assignments 
because the RRC’s rules required Endeavor, as operator, to assign acreage to its proration units.”221  
The court concluded that the lessee is the party who assigns the proration acreage through its 
regulatory filings with the RRC. Moreover, the RRC’s role is to merely quantify the amount of 
acreage the lessee assigns and confirm it meets the qualifications of the RRC’s special field rules. 
More specifically, the RRC only reviews whether the proposed acreage conflicts with the 
prohibitions against double-assignment, over-assignment or under-assignment.222 Ultimately, the 
RRC’s purpose for this review process is to prevent waste and conserve mineral resources, not 
designate the size of individual proration units.223 Therefore, the court concluded that the retained-
acreage clause in Endeavor’s lease only applied to the acreage assigned in their regulatory filings 
as they existed when the retained-acreage clause took effect. 
 
Next, the court addressed the second disputed phrase “maximum allowable for the particular well.” 
The Spraberry (Trend Area) Field rules provide that a proration unit should consist of a minimum 
of 80 acres with a maximum of 160. Endeavor argued this part of the retained-acre clause means 
that the retained tract will “automatically” equal the maximum acreage the RRC’s rules would 
permit,224 resulting in 160-acre retained tracts.  Discovery argued that the retained-acreage clause 
required the operator to file a plat that assigned only the amount of acreage necessary to obtain the 
maximum producing allowable and that this clause was intended “to define the amount of acres 
that Endeavor was to include in the governmental proration units that it assigned in its certified 
proration plats filed with the [RRC].”225 The court concluded that Discovery’s interpretation was 
correct and that Endeavor, having met the threshold requirement for compliance with field rules, 
retained exactly what it assigned.226   
 
In conclusion, the court affirmed the trial and appellate decisions, holding that Endeavor’s leases 
had terminated as to all acreage outside of the certified proration unit plats it had filed prior to the 
expiration of the leases’ primary terms, and that Discovery’s leases were valid. 
 
The takeaway from this holding is that an operator should ensure harmony between the retained 
acreage clause in a lease and any proration unit plat prior to filing the plat with the RRC. The RRC 
does not unilaterally assign acreage, but rather reviews the submissions made by the operator and 
authorizes the acreage if it aligns with the field rules. The operator is responsible for assigning the 
necessary acreage to achieve the maximum allowable for the given well while abiding by the RRC 
field rules put in place to prevent waste and conserve minerals for production.  
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JPMorgan Chase Bank, N.A. v. Orca Assets G.P., L.L.C.227 
 

The primary issue was whether a lessee justifiably relied on an oral misrepresentation by the 
lessor’s agent when “red flags” were present and the agreements included a negation of warranty 
clause that explicitly placed the risk of title failure on the lessee. This case demonstrates the 
importance of obtaining a proper title opinion prior to entering an oil and gas lease and the 
consequences of blind trust. 
 
JPMorgan Chase Bank, N.A. (“JPMorgan”) acted as trustee for the Red Crest Trust (“the Trust”). 
They employed Phillip Mettham whose responsibility was to lease the Trust’s interests in the Eagle 
Ford Shale. On November 11, 2010, Mettham held a meeting with John Ellis, Joan Stewart and 
Lawrence Berry, employees of Orca Assets G.P., L.L.C. (“Orca”), to negotiate the possibility of 
leasing acreage from the Trust. At this meeting, Ellis inquired about whether certain acreage owned 
by the Trust was open. Mettham’s response is disputed by the Orca employees who were present 
with two employees recalling an uncertain response and one employee asserting that Mettham 
unequivocally suggested that the lands were “open.”228  
 
Shortly after the November 11 meeting, Mettham notified Orca employees that JPMorgan would 
be implementing a new negation of warranty clause in their mineral leases. The new clause shifted 
the burden to the lessee to ensure mineral ownership, while the previously used clause placed the 
responsibility of ensuring title on no one, stating, “this lease is made without warranties of any 
kind, either express or implied...”229 Orca identified this as a “red flag” but nevertheless proceeded 
to sign the letter of intent on December 6, 2010, entitling them to a 30-day option period to decide 
whether to lease the land owned by the Trust.  
 
Three days later, GeoSouthern Energy Corporation (“GeoSouthern”) recorded leases that had been 
negotiated with Mettham in early 2010. The acreage covered by Orca’s Letter of Intent included 
several tracts identified in GeoSouthern’s recorded leases. During the 30-day option period, Orca 
conducted no new title searches. On January 11, 2011, Orca leased 919 acres owned by the Trust, 
and handed Mettham the bonus checks for a total of $3,217,585. Soon after Orca recorded their 
leases in the county property records, GeoSouthern notified Mettham that the Orca leases covered 
acreage already leased by GeoSouthern. This prompted JPMorgan to immediately inform Orca of 
the title issues and return the bonus money. Orca refused to accept the return and subsequently 
sued Mettham and JPMorgan for breach of contract, fraud, and negligent misrepresentation.230 
 
At the trial level, Orca failed to satisfy the justifiable-reliance element for the fraud and negligent 
misrepresentation claims. As a result, the court issued a final judgment in favor of JPMorgan. 
Thereafter, the court of appeals reversed the trial court’s decision regarding the fraud and 
negligence misrepresentation claims. JPMorgan and Mettham responded by filing a petition for 
review, which was granted by the Supreme Court of Texas. The court acknowledged the only 
element in question for Orca to be successful on their fraud and negligent misrepresentation claims 
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was justifiable reliance. JPMorgan attempted to discredit this possibility by asserting two 
arguments, which the court addressed separately. 
  
First, JPMorgan argued that Orca was put on notice by eight “red flags” that took place during the 
negotiation process, which negates justifiable reliance altogether.231 The court agreed all eight 
events were red flags that indicate Orca’s reliance was unwarranted. Great consideration was given 
to the fact that Orca employed a variety of professionals who were experienced, sophisticated and 
knowledgeable in the oil and gas industry.232 Instead of acting with caution as multiple red flags 
came up, Orca blindly relied on JPMorgan’s representation of the title to the tracts.233 
 
Secondly, Orca could not rely on Mettham’s oral representation that the tracts had good title 
because “a party to a written contract cannot justifiably rely on misrepresentations regarding the 
contract’s unambiguous terms.” 234 Orca accepted the unambiguous negation of warranty clause, 
the primary purpose of which was to absolve the lessor of liability in the case of bad title. It is 
therefore irrelevant that Mettham gave Orca the impression that the tracts had good title. 
 
In conclusion, the court determined the transaction between JPMorgan and Orca did not constitute 
fraud nor negligent misrepresentation because Orca could not have justifiably relied on Mettham’s 
statements considering the surrounding circumstances of the transaction. The appellate court’s 
decision was reversed, and the trial court’s decision in favor of JPMorgan and Mettham was 
upheld. This outcome should encourage all lessees to diligently track title to subject lands, 
especially when their leases have clauses that negate the lessor’s liability for title failure. Put 
differently, lessees must protect their own interest through the exercise of ordinary care and 
reasonable diligence rather than blindly relying upon another party’s vague assurances.  
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Knopf v. Gray235 
 

The primary issue was whether Vada Wallace Allen intended to devise a fee-simple interest or a 
life-estate interest to her son, Bobby Gray. To determine Vada’s intent, the court analyzed the 
language of the will compared with the entirety of the instrument.  
 
The language in question was as follows: 
 

NOW BOBBY I leave the rest to you, everything, certificates of deposit, land, cattle 
and machinery, Understand the land is not to be sold but passed on down to your 
children, ANNETTE KNOPF, ALLISON KILWAY, AND STANLEY GRAY. 
TAKE CARE OF IT AND TRY TO BE HAPPY.236 

 
Bobby sold the land devised to him by his mother to Polasek Farms, LLC (“Polasek Farms”). 
Annette Knopf and Stanley Gray (collectively, “Knopf”) argued that the transaction must be void 
because the language in Vada’s will devised a life estate to respondent and a remainder interest to 
them, his children. Knopf filed suit against Bobby and Polasek Farms, seeking a declaratory 
judgment that the testator intended to devise a life estate, not a fee simple interest.237 The trial 
court granted Polasek Farms’ motion for summary judgment, finding that the contested provision 
contained an invalid disabling restraint and therefore vested Bobby with a fee simple interest. The 
appeals court affirmed this judgment, finding the phrase “passed on down” to the children was 
merely an instruction rather than a gift to the children. The Supreme Court of Texas granted the 
petition for review over this issue.  
 
Knopf argued the use of “passed on down” instructed their father, Bobby, to devise the land to 
them after his death for their benefit. Bobby and Polasek Farms countered by claiming the phrase 
“the land is not to be sold” was an invalid disabling restraint. The court determined the top priority 
in addressing this issue was to ascertain the testator’s intent and to enforce that intent to the extent 
allowed by law.238 To do so they analyzed the instrument’s language “as a whole,”239 instead of 
narrowly interpreting these small-worded phrases individually. After careful review, they 
determined the phrase “passed on down” unambiguously encompassed a transfer upon Bobby’s 
death. Additionally, the court interpreted the phrase “the land is not to be sold” as an inherent 
restraint on alienation of the remainder interest. Upon these determinations, they concluded Vada’s 
intent was to convey Bobby a life estate, with a remainder interest in his children. Therefore, 
Bobby’s conveyance to Polasek Farms was void because his interest in the property is limited by 
the general requirement that he preserve his children’s interest in the land.  
 
In conclusion, the court reversed and remanded the appellate court’s order in favor of Knopf. 
Although there are no magic words to create a life estate,240 this case indicates that a life estate is 
created “where the language of the instrument manifests an intention on the part of the grantor or 
testator to pass to a grantee or devisee a right to possess, use, or enjoy property during the period 
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of the grantee’s life[,]”241 and thus, underscores the importance of drafting instruments with 
language that objectively manifests the grantor’s intent. When conveying a life estate, avoid using 
additional unnecessary language that may lend itself to multiple interpretations.  
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Murphy Exploration & Production Company—USA v. Adams242 
 

This case dealt with a contract dispute over an off-set well provision in an oil and gas lease. More 
particularly, the court was tasked with interpreting what constitutes an off-set well in the context 
of shale drilling. The court looked to the express language of the lease as well as the realities of 
horizontal drilling in tight shale formations in its interpretation.  
 
Shirley Mae Herbst Adams and William Albert Herbst (“the Herbsts”) separately entered into 
identical oil and gas leases with Murphy Exploration and Production Company’s (“Murphy”) 
predecessor-in-interest.243 The leases contained an off-set well provision, which provided that the 
operator was required to drill an off-set well if a well was drilled on an adjacent or contiguous tract 
within 467 feet of lease boundary lines. The provision specifically provided that the operator must 
commence drilling operations “on the leased acreage” to a depth sufficient to test the same 
formation targeted on the adjacent tract, pay the lessor royalties as if the adjacent well was 
producing on the leased tract, or release a portion of the leased acreage. A producing horizontal 
well, known as the Lucas Well, was completed by Comstock Oil & Gas, LP on land adjacent to 
the leased premises and within 350 feet of the lease boundary, thus triggering the off-set provision. 
Murphy acknowledged the off-set provision had been triggered and opted to commence drilling 
operations in satisfaction. Within the prescribed 120-day period, Murphy drilled a producing 
horizontal well named the Herbst Well to a depth adequate to test the same formation as the 
adjacent Lucas Well. The Herbst Well was situated 1,800 feet from the pertinent lease line and ran 
parallel to the lease line.244  
 
In May 2013, the Herbsts sued Murphy for breach of contract, complaining that Murphy failed to 
comply with the lease’s off-set well provision. Murphy counter-claimed and sought declaratory 
relief from the court that it fulfilled its obligations under the lease. The parties filed cross-motions 
for summary judgment, and the trial court granted Murphy’s motion, denied the Herbsts’, and 
rendered final judgment for Murphy. The Herbsts appealed, and the appellate court reversed the 
trial court’s decision on the basis that Murphy did not prove they complied with the lease and were 
therefore not entitled to summary judgment.245 The Supreme Court of Texas granted Murphy’s 
petition for review, and the following suit ensued.  
 
On review, the court noted Murphy’s contention that they complied with the express terms of the 
lease regarding off-set wells. Murphy complied with the requirement to drill a well within 120 
days to a depth adequate to test the same formation as the adjacent well.246 The Herbsts argued 
that the off-set well was insufficient due to its uncommonly long distance from the lease line. The 
appellate court held that Murphy needed to prove they were protecting the tract from drainage in 
accordance with the commonly understood meaning of the term “off-set well.”247  
 
The court agreed with Murphy that they complied with the express requirements of the lease in 
light of the horizontal-drilling context in which the leases were executed. The court found that the 
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realities of horizontal shale drilling are different from the realities of vertical well drilling. The 
implied covenant to protect from drainage and express lease provisions that stemmed from vertical 
wells do not apply to horizontal drilling in tight shale formations. Instead of draining entire 
reservoirs, horizontal drilling and hydraulic fracturing do not involve shared reservoirs and drain 
only as far as the shale is fractured. The location of the vertical portion of a horizontal well and 
the nonperforated portions are irrelevant for production purposes. Further, the court noted, 
commentators believe that little or no drainage occurs between two adjacent tracts on a horizontal 
drilling shale play.248  
 
With the horizontal-drilling context applied, the court found that the only reasonable construction 
of the lease was that the parties intended to require accelerated drilling when production from a 
well on an adjacent tract evidenced that the leased tract was also capable of production. Rather 
than a protection from drainage, the provision provided a counterbalance to production on an 
adjacent tract.249 In holding this outcome as the only reasonable construction of the lease language, 
the court limited the holding to the specific circumstances of unconventional production in tight 
shale formations.250  
 
Based on the court’s analysis, an off-set well in the context of horizontal drilling in tight shale may 
be drilled according to the express language of the off-set well provision, and proximity to the 
triggering well is irrelevant. This case will be an important reference for attorneys and landmen 
when drafting off-set well provisions.  
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Perryman v. Spartan Texas Six Capital Partners, Ltd.251 
 

This case involved a contract interpretation issue. Specifically, two parties’ interpretations over 
the effect of a “less, save, and except” clause used to exclude a portion of royalties from a deed. 
After the property was deeded multiple times, the current and original owners disputed the amount 
of royalty interest now owned by either party. Both parties acknowledged there was a “less, save, 
and exception” clause, but the conflict lay in the parties’ interpretation of the phrase “royalties 
now owned by the Grantor.” 
 
In 1977, Ben Perryman (“Ben”) conveyed his property to his son Gary and wife Nancy. The deed 
conveying the property contained the following clause: 
 

LESS, SAVE AND EXCEPT an undivided one-half (1/2) of all royalties from the 
production of oil, gas and/or other mineral that may be produced from the above 
described premises which are now owned by Grantor. It being understood hereby 
that all of the rest of my ownership in and to the mineral estate in an under the 
above described lands is being conveyed hereby.252 

 
Shortly after Ben died, his 1/2 interest was inherited in equal shares between his two sons Gary 
and Wade. 1/4 went to Gary who now had a 3/4 royalty interest in the land. While the other 1/4 
was inherited by Ben’s granddaughter Leasha, following the death of her father, Wade. Thereafter, 
Gary deeded the land to GNP Inc., and GNP Inc. deeded it to Gainesville National Bank. Both 
conveyances contained the same exception clause word for word but failed to disclose the prior 
grantors’ reservations nor the 1/4 interest inherited by Leasha. The land was then deeded five more 
times until Spartan Texas Six Capital Partners, Ltd. and Spartan Texas Six-Celina, Ltd. (“Spartan”) 
became the owners. Spartan and the grantor of the fifth conveyance, Dion Menser (“Menser”), 
who still held an interest in the land, entered into an oil and gas lease with a third party who 
assigned the rights of lessee to EOG Resources Inc. (“EOG”). Even though Spartan prohibited 
EOG from pooling the leased tract, EOG did so anyway, and Spartan sued based on breach of 
contract. EOG counterclaimed and in doing so discovered there was a dispute between Spartan 
and Menser; and Gary, Nancy and Leasha Perryman (“the Perrymans”) in regard to the royalty 
interests. EOG sought a declaratory judgment to resolve said dispute.253 
 
The trial court declared Gary and Nancy, through the use of the clause, properly reserved half of 
the property’s royalty interest, and subsequent conveyances had to incorporate that reservation. 
On appeal, the appellate court reversed the trial court’s decision and modified the party’s interests. 
The appellate court’s modification provided that the grantor over-conveyed what he owned, and 
the phrase “now owned by Grantor” gave Spartan the perception he would be deeded half of all 
the royalty interest. The Perrymans petitioned for review of the appellate court’s judgment, and 
Supreme Court of Texas granted the petition.254 
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The court first addressed whether the “less, save, and except clause” functioned as a reservation 
clause and quickly determined by its plain language “less, save, and except” should not have the 
same effect as a reservation. Instead, by its own words, the effect would be that the property 
conveyed would be excluded from the transaction to the grantees.255 In this case, the exclusion 
would be 1/2 of the royalty interest “now owned by the Grantor.” To reserve an interest, the party 
must have expressly stated their intent to reserve it.256  
 
Next, the court addressed the royalty dispute between Spartan, Menser and the Perrymans. Spartan 
and Menser argued their interpretation of the single phrase “now owned by Grantor” meant the 
Grantor owned the entire royalty interest. Therefore, as grantees they were conveyed the entire 
surface, mineral and royalty interest, minus 1/2 of the royalty interest, which left them 1/2 of the 
entire royalties. The Perryman’s “acknowledged they failed to provide fractional royalty interests” 
owned by the Grantor at the time of the deed; however, the phrase “now owned by Grantor” should 
have provided the grantee with notice that they did not own the entire interests of the land.257 
Under Texas Law, this notice would place a burden upon the grantees to conduct due diligence of 
the interests the Grantors could convey.258 The court was not persuaded by the Perryman’s 
argument. Although the phrase “now owned by Grantor” may have implied the grantor did not 
own all the interests, an exclusion of a portion of the interest the grantor then owned did not create 
the same implication. “A deed conveys all it purports to convey less what is excepted.”259 Here, 
the Perrymans and subsequent grantors that used this “less, save and except” clause purported to 
convey all the surface, mineral and royalty interest, except 1/2 of the royalty interests; thus, they 
were conveyed everything except 1/2 of the royalty interest the grantors then owned.260  
 
In conclusion, the court affirmed the appellate court’s holding in favor of Spartan’s interpretation; 
however, the court disagreed with their application, stating that the language did not create a Duhig 
problem, and that each party was left with a one-quarter royalty interest.  
 
This case outlines two key takeaways: First, if you intend to reserve a portion of the mineral interest 
when drafting a deed, do so by using concise, straight-forward language and clearly state the 
fractional amount you wish to reserve. Do not include language that may be left to multiple 
interpretations. Second, inform grantees of prior grantors’ reservations or exceptions made on the 
property. By doing so, you will avoid over-conveyance issues and impose the burden on the 
grantees to determine the interest conveyed by researching the relevant property records.  
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TRO-X, L.P. v. Anadarko Petroleum Corporation261 
 

The issue in this case was whether a new lease of the same mineral interest was considered a top 
lease or if it terminated the previous lease and replaced it. More particularly, the case highlighted 
the effect of a new lease on lands already under lease as determined by the parties’ intent. First, 
the court clarified the holding in Ridge Oil Co. v. Guinn Investments, Inc.262 The court then 
determined that an existing lease is terminated unless the new lease clearly shows the parties’ 
intent to create a “top lease,” meaning that the new lease does not terminate the prior lease and the 
new lease is subject to it.263  
 
In 2007, TRO-X, L.P. (“TRO-X”) executed mineral leases from David E. Cooper; Hill-Cooper, 
Ltd.; Richard W. Cooper; Kendall C. Cooper Hill; and Shirley Cooper (collectively, “the 
Coopers”). The leases contained identical terms and included a provision that required TRO-X to 
drill an offset well if an off-lease well was completed within 660 feet of the lease lines and 
produced in paying quantities. Upon failure to drill such a well, the lessors had the right to demand 
release of a specified portion of the lands back to the Coopers. TRO-X and Eagle Oil & Gas Co. 
(“Eagle”) entered into an agreement in which TRO-X transferred its interest in the leases except 
for a contingent reversionary interest. The agreement included a back-in option if Eagle produced 
minerals and reached a predetermined project payout on the leases. The back-in provision would 
allow TRO-X to exercise the option and be entitled to transfer of 5% of the working interest. To 
provide security for their contingent reversionary interest, TRO-X included an anti-washout 
provision in the agreement with Eagle. The clause provided that TRO-X’s back-in option “shall 
extend to and be binding upon any renewal(s), extension(s) or top lease(s) taken within one (1) 
year of termination of the underlying interest.”264 Eagle assigned their interest to Anadarko 
Petroleum Corporation (“Anadarko”) who subsequently violated the offset well provision with the 
Coopers. Anadarko then entered into negotiations for a new lease with the Coopers. The new leases 
were executed with Anadarko as lessee in 2011 and included the same interests as did the 2007 
leases.265 TRO-X approached Anadarko to confirm that its back-in interest in the 2011 leases was 
valid and was denied. Thus, the following litigation ensued. It is important to note that the court 
based the following decision solely on TRO-X’s argument that the leases were top leases and does 
not consider whether the leases were renewals or extensions.  
 
In February 2014, TRO-X sued Anadarko for breach of contract and trespass to try title claims and 
sought declaratory judgment that the 2011 leases were top leases subject to TRX-O’s back-in 
interest. The trial court held that TRO-X owned an undivided 5% working interest because the 
2007 leases were in effect until they were released. Therefore, the 2011 leases were top leases. The 
court of appeals reversed the trial court’s decision citing TRO-X did not prove that the Coopers 
intended the 2011 leases to be top leases, which would come into effect only when a release of the 
2007 leases was executed.266 This appeal to the Supreme Court of Texas followed with TRO-X 
contending that the 2011 leases were top leases and Anadarko maintaining that the 2011 leases 
were new leases that terminated the 2007 leases. 
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The court agreed with Anadarko that the 2007 leases and 2011 leases did not exist at the same time 
because the 2007 leases were terminated upon the signing of the 2011 leases.267 The court noted 
Ridge Oil held that when the owners of a possibility of reverter execute a lease with the same 
lessee, they effectively terminate the previous lease.268 TRO-X argued that no specific language 
was included in the 2011 leases that showed the parties intended to terminate the previous lease.269 
The court again disagreed and clarified the rule in Ridge Oil, explaining that termination will occur 
on execution of a new lease unless the parties clearly show their intent for the previous lease to 
remain in effect.  
 
The court also clarified that the intent of both lessor and lessee matters when considering whether 
a new lease terminates an old lease or creates a top lease subordinate to the previous lease’s 
expiration.270 Lastly, the court agreed with Anadarko and the court of appeals that TRO-X had the 
burden of proof with respect to the parties’ intent, as the plaintiff in a breach of contract claim.271 
TRO-X did not point out any language in the new leases that would show the parties’ intention to 
that 2007 leases survive the 2011; therefore, they failed to meet their burden of proof. The court 
determined that the 2011 leases were not top leases and terminated the 2007 leases. Therefore 
TRO-X’s back-in interest did not survive. 
 
The rule of this case is when a lessor and lessee under an existing mineral lease execute a new 
lease on the same mineral interests, the original lease terminates unless the new lease shows the 
party’s intent to do otherwise.272 This case is important for landmen and attorneys to reference 
when negotiating a new lease with current lessors and considering the effect the new lease will 
have on the previous lease and interest holders, whether termination or continuance through 
subordination via top lease. 
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U.S. Shale Energy II, LLC v. Laborde Properties, L.P.273 
 

In this case, the Supreme Court of Texas addressed the classification of a royalty interest. More 
specifically, the court evaluated whether the interest was a fixed royalty or a floating royalty when 
the reservation provision creating the interest provided for two inconsistent amounts. In its 
assessment, the court looked to the intent of the parties at the time of the reservation and focused 
on harmonizing the seemingly contradicting provisions. 
 
On January 6, 1951, J.E. Bryan and Minnie Bryan conveyed all right, title, and interest in a tract 
of land to S.E. Crews, reserving a non-participating royalty interest (“NPRI”). The reservation in 
the Bryan deed stated:  
 

There is reserved and excepted from this conveyance unto the grantors herein, their 
heirs and assigns, an undivided one-half (1/2) interest in and to the Oil Royalty, 
Gas Royalty, and Royalty in other Minerals in and under or that may be produced 
or mined from the above described premises, the same being equal to one-sixteenth 
(1/16) of the production.274 

 
This royalty was inherited by the Bryans’ heirs, and a portion of that interest came to be owned by 
U.S. Shale Energy II, LLC (collectively, “Bryans’ Successors”). Sometime later, an oil and gas 
lease providing for a 20% royalty rate was executed in favor of EOG Resources. In 2010, Laborde 
Properties, L.P. (“Laborde”) purchased the property. When Laborde acquired the property, it 
received a division order from EOG Resources crediting Bryans’ Successors with a 1/10 floating 
royalty interest, being a 1/2 interest of the 20% royalty. Laborde disagreed and contended that the 
royalty should be a fixed 1/16 interest as provided in the second part of the reservation provision.275 
Due to the dispute, all royalty payments were suspended by EOG Resources until the issue could 
be resolved. 
 
Bryans’ Successors sued Laborde claiming they were entitled to receive a 1/10 royalty payment 
because the reservation language in the deed should be interpreted as providing for a floating 1/2 
royalty interest. Laborde counterclaimed, arguing that the second part of the reservation provided 
for a fixed 1/16 royalty interest and not a floating 1/2 royalty. Both parties filed competing motions 
for summary judgment asking the court to declare their interpretation as correct. The trial court 
granted Bryans’ Successors’ motion and held that the deed reserved a floating 1/2 royalty interest. 
Laborde appealed, and the court of appeals reversed the holding of the trial court ruling that the 
deed provided for a fixed 1/16 royalty.276 Bryans’ Successors petitioned the Texas Supreme Court 
for review, and the court granted their petition. 
 
In this case, the Texas Supreme Court focused on harmonizing the conflicting 1/2 and 1/16 royalty 
interests provided for in the deed by interpreting the deed in a way that gave a purpose to both 
portions of the reservation. First, the court analyzed the context of the deed. The deed was written 
in 1951, well before an oil lease existed on the property. The court noted that in 1951, 1/8 was the 
                                                   
273 U.S. Shale Energy II, LLC v. Laborde Properties, L.P., 551 S.W.3d 148 (Tex. 2018). 
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standard royalty rate in a lease agreement. Multiplying a standard 1/8 royalty by the 1/2 interest 
reserved by the grantors results in a 1/16 interest. With this knowledge, the court determined that 
the portion of the deed providing for a 1/16 royalty was only describing the interest under a 
standard royalty in 1951, making it an “incidental factual matter.”277 Furthermore, the court 
determined that since a lease was not in effect at the time of the deed, a 1/16 reservation could not 
have been tied to a lease, which further supported the theory that the 1/16 reservation language 
was only a description of what would occur if a lease had been executed in 1951.   
 
The court also looked to the grammatical structure of the reservation and observed that the 1/16 
reservation provision was “offset by a comma, indicating a nonrestrictive dependent clause.”278 In 
accordance with the rules of grammar, a nonrestrictive dependent clause is used as a descriptor in 
a sentence rather than being the central meaning or focus of a sentence.279 The court reasoned the 
1/16 royalty provision was only a description, and was not essential to the reservation clause. The 
combination of the nonexistence of a lease and the structure of the reservation sentence were 
enough for the court to hold that the parties intended to reserve a 1/2 floating royalty. 
 
In its holding, the court emphasized the importance of giving effect to all portions of a deed so that 
no language will be rendered meaningless. In reconciling both royalty provisions, the court stated 
that interpreting the reservation as a fixed 1/16 interest would render the provision providing for a 
1/2 royalty irrelevant because it would not remain true if a lease contained a royalty differing from 
1/8. On the other hand, interpreting the deed as providing for a 1/2 floating royalty would give 
meaning to the entire reservation clause since the provision providing for a 1/16 royalty would 
remain true because it is describing the interest reserved under a “standard” lease with a 1/8 
royalty.280 
   
The court reversed the appellate court’s decision and reinstated the trial court’s determination that 
the deed reserved a 1/2 floating royalty. Thus, Bryans’ Successors were entitled to a 1/10 royalty. 
This decision reaffirms the principles of preserving the intent of the parties and giving every 
provision meaning when interpreting a deed. Furthermore, it provides guidance to title attorneys 
and landmen in interpreting reservations of interest with contradictory terms. 
  

                                                   
277 Id. at 153-54. 
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XOG Operating, LLC v. Chesapeake Exploration Limited Partnership281 
 

The Supreme Court of Texas heard this appeal as a companion to Endeavor Energy Resources, 
L.P. v. Discovery Operating, Inc.282  This case involved an interpretation dispute regarding a 
retained-acreage clause in a term assignment. Specifically, whether the language “included within 
the proration unit for each well… prescribed by field rules” referred to acreage set by the field 
rules or referred to the acreage assigned by the operator.  The Supreme Court of Texas analyzed 
the instrument in its plain meaning and provided an outline to better address this dispute and those 
alike.  
 
XOG Operating, LLC and Geronimo Holding Corporations (collectively, “XOG”) assigned to 
Chesapeake Exploration Limited Partnership and Chesapeake Exploration, LLC (“Chesapeake”) 
their rights as lessees to 1,625.80 acres of land in a term assignment.283 The assignment contained 
a retained-acreage clause which provided that the assigned interest would revert to XOG after the 
primary term,  
 

save and except that portion of [the leased acreage] included within a proration or 
pooled unit of each well drilled under this Assignment and producing or capable of 
producing oil and/or gas in paying quantities.  The term “proration unit” as used 
herein, shall mean the area within the surface boundaries of the proration unit then 
established or prescribed by field rules or special order of the appropriate regulatory 
authority for the reservoir in which each well is completed.  In the absence of such 
field rules or special order, each proration unit shall be deemed to be 320 acres of 
land in the form of a square as near as practicable surrounding … a well completed 
as a gas well producing or capable of producing in paying quantities … (emphasis 
added by Court).284  

 
Chesapeake drilled six gas wells within the primary term of the assignment, five of them were 
located in the Allison-Britt Field and the sixth was located in the Stiles Ranch Field. The field 
rules for the Allison-Britt Field prescribe proration units of 320 acres and permit units of larger or 
smaller size.  The Stiles Ranch Field does not have special field rules. Chesapeake filed Form P-
15s assigning 800 total acres to proration units for four of the Allison-Britt wells but did not file 
Form P-15s for the remaining two wells.  
 
XOG asserted that Chesapeake retained the 800 acres it assigned to the proration units, plus two 
acres for each of the other two wells (804 acres total), which would result in 821.80 acres reverting 
to XOG.  On the other hand, Chesapeake asserted that its retained acreage was 320 acres for each 
of the five Allison-Britt wells, plus 320 deemed acres for the Stiles Ranch well, for a total of 1,920 
acres, resulting in no acreage reverting to XOG.285 XOG sued Chesapeake after they refused to 
release or reassign any acreage covered by the assignment. Both sides moved for summary 
judgment and asked the court to interpret the clause in their favor. The trial court granted 
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Chesapeake’s motion and ordered XOG should receive nothing, the appellate court affirmed the 
decision, and XOG filed a petition for review to the Supreme Court of Texas. 
 
XOG argued the holding in Endeavor should control the court’s interpretation of the clause in this 
case. Under Endeavor, the court held that a clause defining the retained tract as being “… those 
lands and depths located within a governmental proration unit assigned to a well”286 resulted in 
the lessee only retaining the acreage it assigned to the proration units in its filed Form P-15s. 
Chesapeake argued that the plain language of the contract results in retained tracts of 320 acres for 
each well because of the way the term “proration unit” was defined in the clause. 
 
Although the court agreed that both cases involved retained acreage clauses, the court 
distinguished this case from Endeavor by asserting that “[t]he provision [in this case] equates the 
acreage ‘included within’ a proration unit with that ‘prescribed’ by field rules,”287 whereas neither 
the acreage provision nor the field rules in Endeavor referred to a “prescribed” proration unit. 
Holding in favor of Chesapeake, the court determined that the plain language of the clause defined 
the retained tracts for the five Allison-Britt wells as the “acreage included within a proration unit 
… prescribed by field rules” and because the Allison-Britt Field rules expressly prescribe 320 acre 
units, Chesapeake is entitled to 320 acres for each of the five wells,  and 320 deemed acres for the 
Stiles Ranch well because the Stiles Ranch Field does not have field rules. 
 
In conclusion, the court affirmed the lower courts’ decisions to construe the retained-acreage 
clause in favor of Chesapeake. As a result, no acreage reverted to XOG under the clause.288 This 
case underscores the importance of reviewing field rules when leases reference them and reinforces 
the principle that clearly defined terms will always control in a contract interpretation dispute. 
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TEXAS DISTRICT COURTS OF APPEALS CASES 
 

1. First District Court of Appeals—Houston 
 

Bush v. Lone Oak Club, LLC289 
 

This case addressed ownership of land under tidally influenced watercourses and navigable 
streams. Specifically, the case deals with whether the State owned the land within a bayou, or if 
the Small Bill statute relinquished any claim in the bed of the bayou to the landowner. The court 
used the plain language and purpose of the Small Bill statute to determine that the statute applies 
to waterways that are tidally influenced, and as such, the statute conveyed any state interest in the 
bed of the bayou to the landowners.290  
 
The land in dispute is a 160-acre tract of land patented to Sophronia Barrow in 1872. The “Barrow 
Survey” includes a portion of the Lone Oak Bayou, which Lone Oak Club, LLC, (“Lone Oak”), 
acquired through a regular chain of conveyances in privity with Sophronia Barrow.291 Lone Oak 
wanted to prohibit duck hunters from using the bed of the bayou to build up duck blinds, so they 
contacted the Texas General Land Office, (“the GLO”), to determine ownership of the bed of the 
bayou. The GLO ultimately concluded, in a letter sent to Lone Oak, that the bayou and connected 
lakes are “tidal waters” and “any part of the Lone Oak Bayou… which is located below the line of 
mean high water is owned by the state and are therefore open to public use.” Furthermore, the 
GLO asserted it “has always held to the opinion that the Small Bill does not apply to tidally 
influenced waterways.”292 
 
On September 13, 2012, Lone Oak filed a trespass-to-try-title suit against the Land Commissioner 
of the GLO. Lone Oak filed a motion for summary judgment asserting that the Small Bill granted 
them title to the bed of the Bayou as successors-in-title to Sophronia Barrow, as the Bill granted 
title to the beds of watercourses within surveys to ensure full title to the acreage shown in the 
patent.293 The Land Commissioner filed a cross motion for summary judgment and asserted the 
State owned the bed of the bayou as “the Small Bill did not establish private ownership of Lone 
Oak Bayou because it did not explicitly include land submerged by coastal waters.”294 The trial 
court granted Lone Oak’s motion and held that they owned full fee title to the portion of the bayou 
located within the Barrow Survey. The Land Commissioner filed a timely appeal and asserted that 
the Small Bill does not apply to tidally influenced waters. 
 
The Court of Appeals determined the case hinged on whether, under the Small Bill, the State 
quitclaimed any interest they had in the bed of the bayou within the Barrow Survey to Sophronia 
Barrow in 1929. The court then laid out the text of the Small Bill statute, which states: 
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Sec. 1. All patents to and awards of lands lying across or partly across water courses 
or navigable streams and all patents and awards covering or including the beds or 
abandoned beds of water courses or navigable streams or parts thereof, which 
patents or awards have been issued and outstanding for a period of ten years from 
the date thereof and have not been cancelled or forfeited, are hereby confirmed and 
validated. 
 
Sec. 2. The State of Texas hereby relinquishes, quit-claims and grants to patentees 
and awardees and their assignees all of the lands, and minerals therein contained, 
lying across, or partly across watercourses or navigable streams, which lands are 
included in surveys heretofore made, and to which lands patents or awards have 
been issued and outstanding for a period of ten years from the date thereof and have 
not been cancelled or forfeited… (emphasis added) 
 
Sec. 3. All of the provisions of this Act shall apply equally to all Spanish and 
Mexican land grants and titles issued by the Spanish or Mexican Governments prior 
to the Texas Revolution of 1836, which have subsequently been recognized by the 
Republic of Texas, or by the State of Texas as valid.295 

 
The court noted that the land in the Barrow Survey includes a portion of the bed of the Lone Oak 
Bayou, which indisputably is navigable and tidally influenced. As such, the court addressed the 
Land Commissioners argument that the term “watercourse” as used in the Small Bill does not 
apply to tidally influenced waters. To do so, the court looked at the plain language of the Small 
Bill as well as the history and purpose of the Small Bill.  
 
The plain language of the Small Bill provides that it applies to “watercourses or navigable 
streams.” As stated by the court, “It does not provide an exclusion for watercourses or navigable 
streams that are influenced by the tides.”296 No authority was cited by the Land Commissioner to 
support the assertion that a watercourse ceases to be a watercourse simply by being influenced by 
the tides. The court emphasized that Texas recognizes only two forms of surface water: diffuse 
surface water and water in a watercourse.297 The court explained that diffuse surface water is 
owned by the owner of the land in which it gathers so long as it remains on that land. Otherwise, 
it is considered water in a watercourse. Because the Land Commissioner made no contention that 
the water was diffuse surface water, the water must be water in a “watercourse.”298 
 
In analyzing the purpose of the Small Bill, the court explained that surveys were granted which 
crossed navigable streams, which are owned by the State, meaning the landowners were not 
receiving the actual acreage amount purported on their patents. Due to this inaccuracy, the 
legislature passed the Small Bill with the intention being to make whole landowners who had 
acquired property through the state by assuring they received the amount of property that they paid 
for. The court stated, “[w]ere we to read the Small Bill to exclude landowners whose patents 
contained ‘tidally affected’ watercourses and navigable streams, those landowners would have 
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been deprived of the consideration they gave in return and the purpose of the Small Bill would not 
have been swerved.”299 Therefore, because Sophronia Barrow received a patent for 160 acres, 
which included the bed of the Lone Oak Bayou, the State of Texas had quitclaimed the bed of the 
bayou through the Small Bill regardless of whether the bayou is tidally influenced. 
 
The court concluded that the Small Bill applies to watercourses and navigable streams regardless 
of “tidal influence.” The holding of the court is helpful to attorneys and landmen in the 
determination of ownership of land containing watercourses and navigable streams patented prior 
to 1929. No appeal has been filed with the Supreme Court of Texas. 
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TEC Olmos, LLC v. ConocoPhillips Company300 
 

The primary issue the First District Court of Appeals considered in this contract interpretation 
dispute was whether a party to an oil and gas contract could enforce a “catch-all” provision inserted 
after the force majeure clause which modified force majeure projections to include foreseeable 
events—more specifically, the court considered whether the trial court appropriately considered 
the foreseeability of changes in the oil and gas market when determining the applicability of the 
force majeure clause at issue.301  
 
The original dispute arose after TEC Olmos (“Olmos”) entered into a farmout agreement with 
ConocoPhillips Company (“ConocoPhillips”) to test-drill land leased by ConocoPhillips in search 
of oil and gas. Among other things, the contract set a deadline to begin drilling and also contained 
a force majeure clause listing several events that would suspend the drilling deadline, followed by 
a “catch-all” provision for events beyond the reasonable control of the party affected. The force 
majeure clause provides: 
 

Should either Party be prevented or hindered from complying with any obligation 
created under this Agreement, other than the obligation to pay money, by reason of 
fire, flood, storm, act of God, governmental authority, labor disputes, war or any 
other cause not enumerated herein but which is beyond the reasonable control of 
the Party whose performance is affected, then the performance of any such 
obligation is suspended…302 (emphasis added).  

 
Changes in the global supply and demand of oil caused the price of oil to drop significantly after 
the contract was executed, causing the entity Olmos intended to handle the financing of the drilling 
project to back out, and then other sources of financing also to become unavailable. Without 
financing for its project, Olmos informed ConocoPhillips that it was unable to meet the drilling 
deadline and sought to invoke its force majeure protections by way of the catch-all provision to 
extend the drilling deadline.  
 
ConocoPhillips disputed the applicability of the force majeure clause and sued Olmos. Litigation 
followed, and the trial court held in favor of ConocoPhillips that the force majeure clause was 
inapplicable as a matter of law, as force majeure protection is unavailable unless the triggering 
event is unforeseeable and the party seeking its protection suffers from a cause other than mere 
economic hardship. Olmos appealed, arguing that the force majeure clause triggered when Olmos 
was unable to obtain project financing, thereby excusing its nonperformance.303  
 
On appeal, the court upheld the trial court’s ruling that Olmos’ interpretation of the catch-all 
provision in the force majeure clause was overly broad for two reasons. First, the court clarified 
that enforceable catch-all provisions require a showing of unforeseeability, and as economic 
fluctuations in the oil and gas market are foreseeable as a matter of law, they cannot be considered 
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a force majeure event unless specifically enumerated as such in the contract.304 Second, the court 
employed the doctrine of Ejusdem Generis in ruling that a market downturn could not be not a 
force majeure event in the context of the parties’ agreement because it was not similar to the other 
events specified in the contract as a force majeure event, which included natural and man-made 
disasters (fires, floods, storms, act of God), governmental actions and labor disputes. While these 
events may generally be foreseeable, they occur with such irregularity that a force majeure clause 
is necessary to plan for them and allocate the risks connected to them. However, changes in market 
commodities and the ensuing inability of a party to obtain financing due to such changes occur 
regularly and may be dealt with by specifically allocating the risks in the agreement. Here, Olmos 
was aware its ability to perform would be contingent on obtaining financing but did not condition 
its performance on such. It did not specifically list economic downturns in the oil and gas market 
as a force majeure event, and as such could not be construed to apply to events not specifically 
enumerated in the clause.305  
 
In conclusion, Olmos’ failure to perform was not excused by the force majeure clause since there 
was no specific provision in the force majeure clause making an economic downturn in the oil and 
gas market a force majeure event. The court’s use of the doctrine of Ejusdem Generis implies that 
parties can add specific events to the force majeure clause to relieve the burden of showing 
unforseeablility—thus, once a specific event is added to the clause, the party no longer needs to 
show that the occurrence of this event was unforeseeable. It is important to note, however, that the 
law is unsettled in this regard, but parties to oil and gas contracts should nevertheless follow the 
majority opinion when writing catch-all provisions into their agreements.  
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2. Second District Court of Appeals—Fort Worth 
 

Green v. Chesapeake Exploration, L.L.C.306 
 

This case dealt with title to land that was conveyed in a 1972 deed. In particular, the court 
considered whether the 1972 deed conveyed title to an adjoining mineral interest not specifically 
mentioned in the deed. In its determination that the mineral tract was included in the conveyance, 
the court applied the standard strip-and-gore doctrine. 
 
In 1955, E.G. Senter and Company (“Senter Company”) owned 85.58 acres of land in Arlington, 
Texas. Subsequently, in 1970, Senter Company conveyed the surface and part of the mineral estate 
of the eastern 30.591 acres to the State of Texas for the construction of a new highway. Senter 
Company reserved only the oil, gas, and sulphur under the conveyed tract (“Mineral Tract”) and 
waived all rights of ingress and egress to the surface of the Mineral Tract for the purpose of 
developing the mineral estate. The 1970 deed provided that Senter Company would be able to 
access the minerals under the Mineral Tract from its remaining 54.95 acres (“Remaining Tract”). 
Thereafter, in April 1972, Senter Company conveyed the entire Remaining Tract to Arlington 
South Properties #2 in fee simple (“the 1972 deed”). The record indicates that Senter Company 
did not expressly reserve any interest in the Remaining Tract. E.G. Senter owned 100% of the 
stock in Senter Company, and upon his death in 1973, the stock was distributed to four 
testamentary trusts (“the Senter Trusts”). The Remaining Tract was later subdivided into four lots 
adjoining the Mineral Tract. Then, in November 2006, Chesapeake Exploration Limited 
Partnership (subsequently known as Chesapeake Exploration, L.L.C. but collectively referred to 
herein as “Chesapeake”) entered into two oil and gas leases for Lots 1, 2, and 4 of the Remaining 
Tract with Peek Development, LLC. In June 2007, Chesapeake obtained oil and gas leases for the 
Mineral Tract from the trustees of the Senter Trusts. In November 2008, Chesapeake and James 
Campbell Company, LLC entered into an oil and gas lease covering Lot 3 of the Remaining Tract. 
Finally, in 2009, Chesapeake Operating, L.L.C. pooled all of these leases into one unit.307 
Additionally, according to a drilling opinion received by Chesapeake the Senter Trusts did not own 
an interest in the Mineral Tract, reasoning that under the strip-and-gore doctrine the 1972 deed 
conveyed all of Senter Company’s interest to Arlington South Properties #2 with the Remaining 
Tract.  
 
The Senter Trusts initiated a suit for trespass to try title to the Mineral Tract, among numerous 
other causes of action. They argued that Senter Company’s 1972 deed of the Remaining Tract did 
not include a conveyance of its interest in the Mineral Tract. Chesapeake and its partners filed 
motions for summary judgment arguing that Senter Company conveyed its interest in the Mineral 
Tract in 1972 because of the strip-and-gore doctrine. The trial court sided with Chesapeake and 
granted the summary judgment motion, while denying the motions of the Senter Trusts and 
dismissing all of its claims. Thereafter, the Senter Trusts appealed, contending that (1) the strip-
and-gore doctrine did not apply because “the Mineral Tract was not significantly smaller” than the 
Remaining Tract, (2) the strip-and-gore doctrine requires that a deed be ambiguous and the 1972 
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deed “unambiguously failed to include the Mineral Tract,” and (3) that because the strip-and-gore 
doctrine could not apply, they own an interest in the Mineral Tract.308 
 
The court first explained that the purpose of the strip-and-gore doctrine is to determine the 
grantor’s intent when it comes to adjoining land that is not referenced in a deed.309 The strip-and-
gore doctrine is also policy-driven in that it reduces title disputes, ensures certainty of title, and 
encourages the use and development of real property.310 Furthermore, the court articulated three 
requirements for the doctrine to apply: 
 

(1) the adjoining land is of a certain character—relatively narrow, small in size and 
value in comparison to the expressly conveyed land, and no longer of importance 
or value to the grantor of the larger tract, (2) the adjoining land was not included in 
the property description in the deed at issue, and (3) no other language in the deed 
indicates that the grantor intended to reserve an interest in the adjoining land.311 

 
The court overruled the Senter Trusts’ second argument, stating that “any argument that the 
[doctrine] cannot apply here because the deed contains a specific metes and bounds description” 
excluding the Mineral Tract is without merit.312 Additionally, the court found that there was no 
language in the 1972 deed that indicated an intent to reserve an interest in the Mineral Tract. 
Therefore, the court determined that it must examine the properties and characteristics of the 
Mineral Tract to ascertain whether or not it was the type of tract that the strip-and-gore doctrine 
applied to.  
 
The court explained that there is no specific size requirement under the doctrine and that each 
situation must take all of the property’s characteristics into consideration when determining 
whether the doctrine applies. In the court’s determination of the characteristics of the Mineral 
Tract, it was first influenced by the fact that Senter Company only owned a portion of the mineral 
estate (oil, gas, and sulphur). Furthermore, the court reasoned that Senter Company would no 
longer have any access to the Mineral Tract after the 1972 deed and was persuaded by evidence in 
the record that the Mineral Tract could not be pooled in 1972, as there were no producing wells 
nearby at the time. Additionally, the court considered that Senter Company would no longer have 
access to explore and develop the mineral estate under the Mineral Tract after the 1972 
conveyance, and thus the doctrine should apply. The court’s decision also followed Texas’ long-
standing public policy of conserving and developing its natural resources.313 
 
Based on the above analysis, the court concluded that the strip-and-gore doctrine applied to the 
1972 deed and thus that the conveyance of the Remaining Tract also included Senter Company’s 
interest in the Mineral Tract. This holding is a good refresher of the elements and application of 
the strip-and-gore doctrine.   
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3. Third District Court of Appeals—Austin 
 

In the Matter of the Estate of Vaughn Kuyamjian, a/k/a Vahan Kuymjian314 

This case involved a trust and two wills and the distribution of real property pursuant thereto. On 
appeal, the court addressed whether the two wills successfully revoked or modified the trust. In its 
determination that neither will revoked the trust, the court’s analysis outlined the importance of 
present intent when trying to revoke or modify a revocable trust. 
 
Vahan Kuyamjian, a/k/a Vaughn Kuyamjian (“Vahan”) created a trust to hold his property, 
financial assets, and his home in Southwest Austin, Texas (“the Residence”). Vahan had no wife 
or children. In 2013, Vahan amended the trust, naming his last living brother, Stephen G. 
Kuyamjian, as beneficiary of the trust and, in the event Stephen died before Vahan, then to 
Stephen’s wife, Deborah Lloyd Kuyamjian (“Deborah”). Stephen predeceased Vahan, leaving 
Deborah as the sole beneficiary. Thereafter, Vahan executed a handwritten will that rescinded all 
previous wills, and bequeathed the Residence to Amy Dukes, Randy Dukes, Shari Bligh, and 
James Bligh (collectively “Neighbors”). Two days later, Vahan executed another will that 
“revoked all Wills and Codicils previously made by [Vahan],” and left the Residence to his 
Neighbors in equal shares.315 Neither of the wills referenced or mentioned the trust.   
 
After Vahan died, Deborah executed a deed to transfer the Residence to herself individually under 
her authority as the sole beneficiary of the trust. The Neighbors filed a petition for declaratory 
judgment, claiming that the two wills executed by Vahan revoked the trust and that the Residence 
was part of the estate and should be distributed accordingly. The trial court denied the Neighbors’ 
motion for declaratory judgment. Then, Deborah motioned for a summary judgment claiming the 
Residence was a part of the trust and not the probate estate. It was denied, and the trial court held 
that the Residence was included in the probate estate. Deborah appealed.316 
 
Deborah contended in her appeal that the trial court erred in its determination that: (1) the trust 
was revoked by either or both wills; (2) the Residence was withdrawn from the trust prior to 
Vahan’s death; and (3) the Residence is part of the probate estate. The appellate court reviewed 
the language used in both wills and determined that neither will explicitly or impliedly referenced 
the trust or even used the word “revoke” in any other similar context.317 Thus, the court held that 
the trial court erred in their determination that either or both wills revoked the trust. Next, the court 
reviewed the trial court’s determination that Vahan’s two wills established his present intent to 
withdraw the Residence from the trust and include it in his estate, as a form of modification or 
amendment. Again, the court found that the trial court erred. Although Vahan had present intent 
to execute the wills, he did not have present intent to withdraw the Residence and place it back in 
his estate—that is, the will manifested Vahan’s intent to pass on the Residence upon his death but 
not the intent to make a transaction at the time the will was executed.318  
 

                                                   
314 In re Estate of Kuyamjian, No. 03-18-00257-CV, 2018 WL 3749834, (Tex. App.—Austin Aug. 8, 2018, pet. filed) 
(mem. op.). 
315 Id. at *2. 
316 Id.  
317 Id. at *3. 
318 Id. at *4. 
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In Texas, if a trust is not revoked during the trustor’s lifetime, it becomes irrevocable upon his 
death and enforceable by the beneficiary.319 Here, neither of the wills showed Vahan’s intent to 
withdraw the Residence from the trust and place it in his estate during his lifetime. Therefore, upon 
his death, the trust became irrevocable, and the Neighbors were not entitled to the Residence 
because it was not a part of the estate. Furthermore, the wills could not act as a modification or an 
amendment to the trust, because under the trust, the trustor was the only person who could amend 
or alter the agreement with a written instrument signed by the trustor and delivered to the trustee. 
Vahan’s wills are considered written instruments; however, as previously stated, they were silent 
as to the existence of the trust. Instead, they rescinded all codicils and wills, which the trust was 
neither. The appellate court agreed with Deborah and found the trial court erred on all three points.  
 
In conclusion, the court reversed the trial court’s decision and held that the Residence was still a 
part of the trust and thus belonged to Deborah, the sole beneficiary.320 It is important to 
understand that, absent an explicit provision to the contrary, a will is an inadequate forum to revoke 
or modify a revocable trust because wills are only effective upon the death of the testator. 
Additionally, any instrument purporting to transfer trust property must exhibit the trustor’s present 
intent to remove the property from the trust estate. Once a trustor dies, however, revocable trusts 
become irrevocable and trust property is subject only to the terms of the trust instrument.  
 
Here, Vahan should have withdrawn the Residence from the trust according to his trust agreement 
while he was alive, which would have shown his present intent, and then executed the will leaving 
the Residence to his Neighbors.   

  

                                                   
319 Id. at *3 (quoting Jameson v. Bain, 693 S.W.2d 676, 680 (Tex. App.—San Antonio 1985, no writ)). 
320 Id. at *4-5. 
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4. Fourth District Court of Appeals—San Antonio 
 

Estate of Francisco Rodriguez, Deceased321 
 

This case dealt with whether verbal expressions of an executor and certain trust language created 
a right of first refusal in favor of trust beneficiaries. The court was faced with determining whether 
the specific trust language implied a right of first refusal and a binding intent to keep a family 
ranch together. The court relied on the trust’s mandatory language in regard to the powers of the 
executor in its determination that no right of first refusal was created in favor of the beneficiaries 
to limit the executor’s authority to sell the property.322 
 
The case centered around the Estate and beneficiaries of Francisco Rodriguez, Deceased, who died 
in February of 2015. Per Francisco’s will, his named beneficiaries were his four children and his 
daughter in law, Blanca Rodriguez. Francisco designated his son, Frank Rodriguez, as independent 
executor of the will and as trustee of the testamentary trust created by said will. A dispute arose 
between Frank and Blanca when Frank entered into a contract to sell the property to Chris 
Christians (“Christians”) for $259,900. Blanca claimed that Frank had promised the beneficiaries 
and family members that they would have an opportunity to match any offer he received to 
purchase the ranch. However, Frank entered into the sales contract without consulting the 
beneficiaries and with an initial offer of $240,000 on the table from Blanca. When Blanca raised 
her offer to $265,000 and was rejected, she filed suit. Blanca alleged that the sales contract with 
Christians violated a right of first refusal contained in the trust in favor of the trust beneficiaries.323 
 
Christians intervened in the suit seeking specific performance of the contract to purchase the ranch. 
Blanca and Christians filed competing summary judgment motions pertaining to whether Frank 
had the authority to sell the ranch and whether the trust contained a right of first refusal in favor 
of the trust beneficiaries. The trial court denied Blanca’s motion for summary judgment and 
granted Christians summary judgment motion, ordering Frank to perform his obligations under the 
contract.324 This appeal followed.  
 
The appellate court began its analysis by examining the specific terms of the will and trust created 
by said will. Section IX of the will, titled Powers of the Executor, gave Frank specific power to 
sell the property of the estate and is as follows: 
 

I hereby grant unto my Independent Executor or any successor named above, full 
power and authority over any and all of my estate and they are hereby authorized 
to sell, manage, and dispose of the same or any part thereof, and in connection with 
any such sale or transaction, make, execute and deliver proper deeds, assignment 
or other written instruments and to do any and all things proper or necessary in the 
orderly handling and management of my estate.  

 

                                                   
321 Estate of Francisco Rodriguez, Deceased, No. 04-17-00005-CV, 2018 WL 340137, (Tex. App.—San Antonio Jan. 
10, 2018, no pet.) (mem. op.).   
322 Id. at *1. 
323 Id.  
324 Id. at *2. 
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Sections V and VII of the will, titled Powers of the Trustee, gave Frank specific power to sell the 
property of the Trust and is as follows: 
 

[V] B. My Trustee can sell the corpus of this Trust, but it [is] my desire my ranch 
stay intact as long as it is reasonable. If the corpus is sold it shall be distributed as 
set out in Section III, C and D.  
 
[VII] A. The Trustee during the continuation of each trust shall have the sole and 
complete right to possess, control, manage, and dispose of each trust estate and the 
said Trustee shall have the powers, rights, responsibilities and duties given to or 
imposed upon by trustees by the Texas Trust Code as such Code now exists. 

 
The court was tasked with determining the intent of the language within the four corners of the 
document, excluding notions about what they believe the testator may have intended to write.325 
Blanca argues that the language stating Francisco’s desire that his ranch stay intact as long as it is 
reasonable is mandatory rather than precatory language and created a right of first refusal to 
purchase the ranch in the beneficiaries.326 When considering whether the desire to have the ranch 
remain intact was mandatory or precatory the court looks to the testator’s intent via the express 
powers given to Frank as trustee.327 In consideration of the specific mandatory language granting 
Frank the power to “sell the corpus,” the court holds that the desire to keep the ranch intact is 
precatory language, which did not impose a legal obligation on Frank preventing the sale of the 
ranch to Christians.328 The alleged right of first refusal is illegitimate based off the same mandatory 
language granted to Frank. The court holds that Blanca’s argument, focused on power granted to 
the trustee in [V], Section E, does not require the trustee to offer a right of first refusal to anyone 
prior to sale of the corpus. Section E discusses the condition that requires any one beneficiary 
wanting to sell their respective share to only sell it to the remaining beneficiaries.329 Therefore, the 
court overall holds that none of the clauses, nor the Will as a whole evidence an intent to limit 
Frank’s power to sell the ranch by creating a right of first refusal.  
 
Francisco’s desire to keep the ranch intact was precatory language and does not prevent Frank 
from entering into a contract to sell the ranch to Christians. The same language and the Will as a 
whole did not create a right of first refusal in the beneficiaries that would stop Frank from selling 
the ranch. This case will be helpful for landmen when reviewing instructions in a will or trust to 
determine what language is binding by distinguishing mandatory from precatory language.  

  

                                                   
325 Id. at *3. 
326 Id.  
327 Id. at *5. 
328 Id. at *4. 
329 Id.  
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5. Sixth District Court of Appeals—Texarkana 
 

MJR Oil & Gas 2001 LLC v. AriesOne, LP330 
 

This case discusses whether a covenant, specifically a right of first refusal (“ROFR”), runs with 
the land and can therefore be enforced against successors in interest. In analyzing the nature of the 
covenant, the court examined whether the following requirements for a covenant to run with the 
land were met: (1) touches and concerns the land, (2) related to a thing in existence, (3) intent of 
the parties that created the covenant, (4) successor of the burden had notice of the covenant, and 
(5) privity of estate.331  
 
In May of 2002, a Settlement Agreement (“Settlement”) was reached by MJR Oil & Gas 2001 
LLC (“MJR”) and Energy 2000, Inc. (“Energy”) wherein MJR received a ROFR for various oil 
and gas properties that Energy had an interest in. The Settlement required that MJR be notified of 
any assignment, farmout, sale, or transfer of those properties and be offered a ROFR to purchase 
upon the same terms offered by the potential buyer. Furthermore, if MJR did not want to purchase 
the interest, Energy was required to disclose MJR’s right to an overriding royalty interest and 
future ROFR to the buyer who would then be bound by the same conditions under Energy’s 
obligation to MJR. The Settlement did not specifically contain language stating that the ROFR 
was a covenant running with the land. However, it stated, “This agreement shall be binding upon 
and inure to the benefit of the parties, and all of their respective assigns, successors, agents, 
servants, employees, insurers, and legal representatives.”332 On the same day the Settlement was 
executed, Energy and MJR also executed an Assignment of Overriding Royalty Interest (“ORRI 
Assignment”). The ORRI Assignment explicitly stated that the royalty to MJR was “a covenant 
running with the land.” Additionally, it included a statement that it was binding on “respective 
successors and assigns.”333 The oil and gas interests held by Energy were eventually transferred to 
the companies in the current lawsuit (collectively, “AriesOne”).  
 
MJR sued AriesOne and others claiming they were not given a ROFR as required by the 
Settlement. AriesOne responded by contending that the ROFR was unenforceable because it was 
not a covenant running with the land. Both parties moved for summary judgment. The trial court 
denied MJR’s motion and granted summary judgment to AriesOne, holding that the ROFR was 
not a covenant running with the land.   
 
To determine whether the ROFR was a covenant running with the land, the court discussed each 
requirement, focusing mainly on the objective intent of the parties to the Settlement. The court 
stated that language indicating the presence of a covenant running with the land is not dispositive, 
and furthermore, lack of specific language in a grant does not prevent it from being a covenant 
running with the land.334 The language in the Settlement and ORRI Assignment was the main 
factor in determining that the parties intended the ROFR to be a covenant running with the land. 

                                                   
330 MJR Oil & Gas 2001 LLC v. AriesOne, LP, 558 S.W.3d 692 (Tex. App.—Texarkana 2018, no pet.). 
331 Id. at 700 (citing MPH Prod. Co. v. Smith, No. 06-11-0085-CV, 2012 WL 1813467, at *2 (Tex. App.—Texarkana 
May 18, 2012, no pet.) (mem. op.)). 
332 Id. at 697.    
333 Id. at 698.  
334 Id. at 701 (quoting MPH Prod. Co., 2012 WL 1813467, at *5). 
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The court was mainly persuaded that intent to create a covenant running with the land was 
established by the Settlement’s statement, which made it binding on the parties’ successors. The 
court further relied on the ORRI Assignment, which explicitly stated it was a “covenant running 
with the land and any transfer… must include this right of direct payment as well as all the 
accounting obligations set out in the Settlement…”335 The ORRI Assignment also duplicated the 
Settlement’s language regarding its binding effect on successors, indicating that the parties 
intended the ROFR in the Settlement to be a covenant running with the land.  
 
The court had no problem finding privity of estate between MJR and Energy because “[a]n option 
to purchase land creates an interest in the land.”336 It found that the granting of a ROFR is an 
interest in land that tied the original parties to the Settlement in a way that amounted to privity of 
estate. Furthermore, there was privity of estate between Energy and AriesOne, which was created 
through the passing down of the interest in the land from Energy to AriesOne. Evidence showed 
that there was a “successive relationship to the same rights in some of the leases burdened by the 
ROFR between Energy and [AriesOne].”337 AriesOne and Energy did not have to directly contract 
with each other, but rather just had to be a part of the same chain of title in order for privity of 
estate to exist.  
 
The requirement that a covenant touch and concern the land can be met if it renders the interest 
conveyed to the grantee more valuable.338 The court found that the ROFR undoubtedly increased 
the value of MJR’s ORRI should they wish to sell it in the future, and therefore, the covenant met 
the requirement of touching and concerning the land.  
 
Furthermore, the covenant related to something in existence because Energy’s interests in the oil 
and gas leases that were subject to MJR’s ORRI existed at the same time that Energy granted the 
ROFR.  
 
The last element the court examined was whether Energy’s successors in interest had notice of the 
covenant running with the land. Actual notice is not required in order to satisfy this requirement. 
Therefore, a party does not have to be told directly about a covenant for notice to exist. Instead, 
inquiry notice is sufficient to meet this requirement. Inquiry notice exists when a covenant is 
“contained in or fairly disclosed by any instrument which forms an essential link in the chain of 
title…”339 The court determined that the ORRI was an essential link in the chain of title between 
Energy and AriesOne. Furthermore, because the ORRI referenced the Settlement, AriesOne was 
put on inquiry and “bound to follow up [that] inquiry… until the whole series of title deeds [was] 
exhausted and a complete knowledge of all the matters referred to and affecting the estate [was] 
obtained.”340 Since the ORRI was an essential link, AriesOne was charged with notice of the 
contents of the ORRI and everything that was referenced therein, including the Settlement.  
 

                                                   
335 Id. at 701-02. 
336 Id. at 702 (quoting Madera Prod. Co. v. Atl. Richfield Co., 107 S.W.3d 652, 660 (Tex. App.—Texarkana 2003, 
pet. denied in part & dism’d in part)). 
337 Id. at 703 (quoting Westland Oil Dev. Corp. v. Gulf Oil Corp., 637 S.W.2d 903, 910-11 (Tex. 1982)). 
338 Id.  
339 Id. (citing Westland Oil Dev. Corp., 637 S.W.2d at 908 (Tex. 1982)).   
340 Id. (quoting Loomis v. Cobb, 159 S.W. 305 (Tex. Civ. App.—El Paso 1913, writ ref’d)).   
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In conclusion, the court held that the ROFR was a covenant that ran with the land, and as a result, 
was binding on Energy’s successors in interest like AriesOne. Accordingly, the court reversed the 
summary judgment in favor of AriesOne and remanded the trial court to reconsider MJR’s motion 
for summary judgment. This decision gives guidance to people in the oil and gas industry on how 
to identify, create, enforce, or avoid making covenants running with the land by using the court’s 
explanation of the required elements.   
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Southwestern Electric Power Company v. Lynch341 
 
This case discusses whether a blanket easement can become fixed over time or if it is always 
capable of growing. In analyzing the status of the easement, the court examined the specific terms 
included in the general easement along with the effect of prior use in limiting the easement’s scope. 
 
In 1949, easements were granted on certain tracts of land to utility company Southwestern Electric 
Power Company (“SWEPCO”). The easement was granted by the predecessors of Kenneth Lynch, 
Tommy Batchelor, and Twant Wilson (collectively, “Lynch”) for an electric transmission and 
distributing line. The easement specifically provided it was granted for:  
 

The purpose of constructing, reconstructing, inspecting, patrolling, hanging new 
wires on, maintaining and removing said line and appurtenances… Appurtenances 
(includ[e] towers or poles made of wood, metal or other materials, telephone and 
telegraph wires, props and guys), at or near the location and along the general 
course now located and staked out by the said Company.342 

 
The easement did not contain an explicit clause stating the size of the easement. However, when 
SWEPCO constructed the lines in 1949, they extended “fifteen feet on each side of the 
transmission poles”343 for a total width of 30 feet. In 2014–2015, SWEPCO started the process of 
modernizing the transmission lines, which according to SWEPCO required extending the width of 
the easement to 50 feet on each side, totaling 100 feet. On some tracts of land, this increase would 
extend to areas currently being used and occupied by the landowners. SWEPCO offered $1,000 to 
the owner of each tract to compensate for the extension of the easement. Lynch did not accept the 
offer in an attempt to keep SWEPCO from extending the easement. However, SWEPCO entered 
the land and completed the upgrades claiming power under the blanket easement granted in 1949. 
 
Lynch sued seeking a declaratory judgment to limit SWEPCO’s easement to 30 feet, claiming it 
to be reasonably sufficient for the purpose of maintaining the lines based on prior use. SWEPCO 
responded with affirmative defenses and counterclaimed, contending some landowners committed 
trespass due to their houses and trees extending into the 100 feet claimed in the extension of the 
easement. The trial court in a bench trial ruled in favor of Lynch, holding that the easement was 
limited to 30 feet based on prior use. SWEPCO appealed, challenging jurisdiction and the use of 
evidence.344  
 
The appellate court analyzed the trial court’s holding, which limited the blanket easement based 
on prior use. In doing so, it compared the easement at question to three previous decisions. All 
three cases began with a blanket easement granted to an oil and gas company for the purpose of 
constructing a pipeline.345 All three oil companies placed smaller low-pressure pipes at the time 

                                                   
341 Sw. Elec. Power Co. v. Lynch, No. 06-17-00067, 2018 WL 2925891 (Tex. App.—Texarkana June 12, 2018, pet. 
filed) (mem. op.).  
342 Id. at *1.  
343 Id. at *2. 
344 Id.  
345 Id. at *8-9.   
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the easement was granted. However, at a later time, all three companies replaced the smaller pipe 
with bigger and higher-pressure pipes.346 
 
The first two cases contained a major difference in the easement, allowing the court to distinguish 
them from SWEPCO’s easement. In the first case, the oil and gas company had the express power 
in the easement to lay new pipelines.347 The equivalent of this power was not given to SWEPCO 
in the 1949 easement. The second case was distinguished for a similar reason, being that the oil 
and gas company had the express power to reconstruct and relocate the pipes.348 These explicit 
powers, which relate to growing or changing the area under the easement, preserved the rights of 
the blanket easement despite prior use by the two companies.349 If these express powers had not 
been a part of the easement, it is likely that prior use would have fixed the pipes to their original 
location, which is confirmed by the court’s third case comparison.    
 
In the third case, the court granted a declaratory judgment limiting the size of the pipeline when 
the oil company replaced the pipe.350 The easement had no explicit clause allowing for relocation 
or adding new pipelines.351 Without the express clauses, prior use of the pipeline made the 
easement fixed and certain, limiting it to its original size and location.352 The court found the third 
case paralleled the case at hand, which it read to not contain an explicit power to move or grow 
the easement. Therefore, the blanket easement became fixed in 1949 at the time the original electric 
line was built.    
 
In conclusion, the appellate court affirmed the trial court’s judgment, holding that the easement 
became fixed and certain upon the building of the original transmission lines. This decision gives 
guidance to individuals in the oil and gas industry by showing that blanket easements can become 
fixed based on prior use and do not have a continuous ability to grow in scope without an express 
clause granting permission. 
  

                                                   
346 Id. 
347 Id. at *8.  
348 Id. at *8-9. 
349 See Id.  
350 Id. at *9. 
351 Id. 
352 Id. 
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6. Seventh District Court of Appeals—Amarillo 
 

Dimock Operating Company v. Sutherland Energy Co., LLC353 
 

This case illustrated the importance of contract drafting to avoid confusion between business 
parties. More particularly, the court addressed issues with contract interpretation arising from a 
dispute over an oil and gas farmout agreement. The court relied on the specific language used in 
the farmout agreement in order to determine the definition of capital costs and project payout as it 
applied to these parties.354  
 
The origins of the dispute arose after Sutherland Energy Company, LLC (“Sutherland”) and 
Dimock Operating Company and Joe W. Dimock, doing business as Dimock Petroleum 
(collectively, “Dimock”), executed a Seismic Exploration and Farmout Agreement (“SEFA”) in 
November 2012. The SEFA was executed for the purpose of drilling a replacement well on 
Dimock’s lease and exploring and developing a surrounding 15-section area of Hardeman County, 
also known to the parties as the “Hamrick Area 3D Shoot.”355 Additionally, the SEFA gave 
Sutherland the right to conduct seismic exploration operations on the land covered by the SEFA 
and granted them sole discretion in determining the need for such measures.  
 
Sutherland, as Farmee, fronted the cost to drill the replacement well and had 240 days to spud the 
replacement well. Otherwise, they would forfeit the $50,000 drilling deposit paid to Dimock as 
well as any funds spent on the project. Sutherland timely completed the replacement well, 
“Hamrick No. 3,” which went on to produce oil in June 2013. In accordance with the SEFA, the 
successful completion of the replacement well entitled Sutherland to the assignment of Dimock’s 
100% working interest in the drilling unit until they were able to recover two times their “capital 
costs” from the well’s production revenue. At that point, the project was to be considered having 
reached “project payout,” and Sutherland was to assign 51% of the working interest back to 
Dimock and the remaining 49% working interest to various charities.356 
 
In March 2014, revenue from the Hamrick No. 3 amounted to $2,195,191, which was more than 
twice Sutherland’s stated costs of $1,007,445 that were spent to drill and complete Hamrick No. 
3. Having determined that project payout had been met, Dimock instructed Sutherland to refrain 
from incurring additional capital costs on the project in April 2014. Dimock insisted that capital 
costs were limited to those spent on the Hamrick No. 3 well and did not include subsequent costs 
incurred by Sutherland related to seismic exploration of the Hamrick Area 3D Shoot. Sutherland 
disagreed and eventually filed suit against Dimock.357 
 
Sutherland’s suit alleged breach of contract and sought a declaratory judgment as to the legal effect 
of the SEFA’s terms.358 In response, Dimock filed counterclaims for breach of contract, breach of 
fiduciary duty, fraud and declaratory judgment. The trial court addressed several issues that were 
                                                   
353 Dimock Operating Co. v. Sutherland Energy Co., LLC, No. 07-16-00230-CV, 2018 WL 2074643 (Tex. App.—
Amarillo Apr. 24, 2018, pet. denied) (mem. op.).  
354 Id. at *1. 
355 Id.  
356 Id. 
357 Id. at *2. 
358 Id. 
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brought up by partial summary judgment motions, and after the parties reached a partial settlement 
in 2015, a jury trial resolved the matter of attorney’s fees. On appeal, Dimock claimed the trial 
court erred on several grounds, including the granting of Sutherland’s first motion for partial 
summary judgment wherein they agreed that “capital costs” are clearly defined in the SEFA and 
that land and seismic expenditures are included in the definition of capital costs.359  
 
The main reason for the litigation in this case was the parties’ lack of planning and failures in 
memorializing and defining their agreement. Sutherland sought a declaration that costs incurred 
for land and seismic expenditures for the Hamrick Area 3D Shoot should have been included in 
the calculation of capital costs when determining project payout. Dimock insisted that capital costs 
as applied to the determination of when payout occurred only included costs for the Hamrick No. 
3 well. The disputed language that led to the confusion occurred in two provisions with one located 
in the SEFA and the other located in the parties’ Operating Agreement. Sutherland relied on the 
SEFA, which provides: “When the Farmee’s cumulative revenue equals two (2) times the 
Farmee’s capital cost the Initial Earning Well will have reached ‘project payout.’”360 The SEFA 
also provides the following definition of capital costs:  
 

The Farmee’s capital cost is defined as cost incurred by Farmee for land and seismic 
[expenditures] for the Hamrick Area 3D Shoot . . ., a fifty thousand-dollar ($50,000) 
prospect fee, and cost for drilling, testing, completing, and equipping, the Initial 
Earning Well.361 

 
Dimock relied on provisions found in the parties’ Operating Agreement that was executed in 
conjunction with the SEFA for its claims that not all of Sutherland’s expenditures for land and 
seismic data were recoverable. The Operating Agreement provided: 
 

Operator [Sutherland] shall not undertake any single project reasonably estimated 
to require an expenditure in excess of twenty-five thousand dollars ($25,000.00) 
except in connection with the drilling, sidetracking, reworking, deepening, 
completing, recompleting, or plugging back of a well that has been previously 
authorized by or pursuant to this agreement…362 

 
Dimock relied on this provision to limit Sutherland’s land and seismic costs that were not 
specifically authorized by Dimock to $25,000.  
 
The trial court granted Sutherland’s motion for partial summary judgment based off the SEFA’s 
definition of capital costs, which included land and seismic expenditures and the further agreement 
that the parties’ Operating Agreement did not limit Sutherlands’ land and seismic expenditures.363 
The appellate court similarly agreed with the trial court in both respects and rejected Dimock’s 
appeal. The court first looked to the specific language in the SEFA in making their decision about 
the definition of capital costs and rejected an argument presented by Dimock in an attempt to direct 
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the court toward interpreting the language differently due to the placement of a comma. The court 
read the SEFA to define capital costs as: (1) land and seismic costs for the Hamrick Area 3D shoot, 
(2) the prospect fee, and (3) the cost for drilling, testing, completing and equipping the Initial 
Earning Well.364 Secondly, the court agreed that the SEFA controlled over the Operating 
Agreement because of a limitation provision therein that provided that the “[SEFA] shall be the 
governing Agreement.”365 Additionally, the court found the provision in the SEFA gave 
Sutherland the discretion to make decisions concerning seismic expenditures controls over 
anything to the contrary in the Operating Agreement.366 
 
Overall, this case is about clearly defining the agreement and leaving no room for ambiguity when 
drafting for costs that lead to payout. Here, Dimock’s failure to clearly limit expenditures for land 
and seismic expenditures left the calculation of capital costs and project payout open to 
interpretation. This case will be helpful for attorneys and landmen when considering entering into 
an agreement similar to the farmout described here. 

  

                                                   
364 Id. at *4.  
365 Id. 
366 Id. 
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Yowell v. Granite Operating Company367 
 

This case dealt with an overriding royalty interest (“ORRI”) reserved in an assignment of oil and 
gas leases. The assignment included an anti-washout clause that allowed the ORRI to attach to a 
renewal or extension of the original lease, or any future lease, of the minerals by the assignee. The 
issue presented to the court was whether the clause violated the rule against perpetuities. In its 
determination that the clause violated the rule, the court addressed an issue of first impression and 
created a helpful analysis to use when implementing clauses that assign future interests.  
 
Tommy Yowell, Gail Yowell, Harry Graff, El Tericio, LLC, and Casuarina Investments, LLC 
(collectively, “the Yowell Group”), were successors to an ORRI reserved by Aikman Oil Corp., 
in an assignment of oil and gas leases (“the Aikman Leases”). The assignment included an anti-
washout clause, also known as an “evergreen clause” or “extension and renewal clause.” The 
purpose of the clause was to attach the ORRI to any extension or renewal of the lease, or any new 
lease of the minerals by the assignee. Upland Resources, Inc., eventually acquired the Aikman 
Leases. In 2007, Amarillo Production Company (“APC”) obtained top leases over the same lands, 
and pursuant to a settlement agreement with Upland Resources, Inc., which changed its name to 
Granite Operating Company (“Granite”), the Aikman Leases were released. As part of the 
settlement, APC assigned its top leases to Granite. Granite later assigned the top leases to Apache 
Corporation (“Apache”).368  
 
In 2013, the Yowell Group filed a lawsuit to establish that their ORRI had attached to APC’s top 
leases through the anti-washout clause and sought payment from Granite and Apache 
(“Granite/Apache”) for failure to pay them any proceeds from that interest. 
 
The trial court held that the anti-washout clause did not extend the Yowell Group’s ORRI to APC’s 
top leases because it violated the rule against perpetuities. This court granted the Yowell Group’s 
appeal, which contended their ORRI attached to the top leases.369 
 
After reviewing the nature of ORRIs, specifically that an override is necessarily derived from a 
particular oil and gas lease and therefore generally cannot survive the termination of the lease, the 
court turned its attention to the anti-washout clause included in the assignment. The clause read as 
follows: 
 

“Should the Subject Leases or any one of the Subject Leases terminate and in the 
event Assignee obtains an extension, renewal or new lease or leases covering or 
affecting all or part of the mineral interest covered and affected by said lease or 
leases, then the overriding royalty interest reserved herein shall attach to said 
extension, renewal or new lease or leases; and an appropriate recordable instrument 
shall be executed to evidence assignor’s overriding royalty interest therein. Further, 
any subsequent extension or renewal or new lease or leases shall contain a provision 

                                                   
367 Yowell v. Granite Operating Co., 557 S.W.3d 794 (Tex. App.—Amarillo 2018, pet. filed). 
368 Id. at 798. 
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whereby such overriding royalty shall apply and attach to any such subsequent 
extensions or renewal of subject Leases.”370 

 
The court determined that the top leases were new leases that covered the mineral interest covered 
by the Aikman Leases and that these leases were acquired by a successor to the assignee; thus, the 
anti-washout clause applied to the top leases.371 The court then turned their attention to the issue 
of whether the clause violated the rule against perpetuities. Under Texas law, “no interest is valid 
unless it must vest, if at all, within twenty-one years after the death of some life or lives in being 
at the time of the conveyance.”372 Granite/Apache argued the reservation of the ORRI in a future 
lease or leases, such as APC’s top leases, was not certain to vest within 21 years after the death of 
a life in being at the time of the assignment. The court agreed, noting that the reservation was 
contingent on the expiration of the underlying lease, which was of indefinite duration. The court 
additionally noted that the reservation was dependent on the creation of a new lease, which was an 
uncertain contingency. Finally, the court noted that the Yowell Group’s ORRI could not vest title 
in a new lease on the date of the assignment, because the new lease did not exist and might have 
never come into existence.373 
 
In conclusion, the court affirmed the trial court’s judgment and held the ORRI’s anti-washout 
clause violated the rule against perpetuities. This case serves as a reminder to thoroughly review 
anti-washout clauses, or any clause conveying a future interest, and determine whether it violates 
the rule against perpetuities. Here, application of the clause to a “new lease or leases” should have 
been left out because it was impossible to determine when the interest would vest.   

 
  

                                                   
370 Id. at 800-01. 
371 Id. at 801. 
372 Id. at 802 (quoting BP. Am. Prod. Co. v. Laddex, Ltd., 513 S.W.3d 476, 479 (Tex. 2017)). 
373 Id. at 802-03. 
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7. Eighth District Court of Appeals—El Paso 
 

Harrison v. Rosetta Resources Operating, LP374 
 

The issue presented in this case is whether the accommodation doctrine required a lessee to 
purchase water from the surface owner because a previous lessee had an agreement with the 
surface owner to purchase water. Specifically, the surface owner claimed that because the 
subsequent lessee refused to purchase water through the surface owner, the lessee substantially 
interfered with the existing surface use of the land, and the surface owner had no reasonable 
alternate method available to continue his existing use of the surface, which violated the 
accommodation doctrine.  
 
Roddy Harrison, trustee of the Harrison Trust (“Harrison”), owned 320 acres of surface estate 
severed from the mineral estate in Reeves County, TX. The State of Texas owned the mineral 
estate and, pursuant to statute,375 granted Harrison the authority to act as an agent for the State to 
execute an oil and gas lease with Eagle Oil & Gas Co. (“Eagle”) in October 2009. The executed 
lease included a Use of Water Clause which stated the lessee had the right to use water produced 
on the land. Prior to completion of the first well, Eagle assigned the lease to Comstock Oil & Gas, 
LP (“Comstock”) with an indemnification clause, indemnifying Eagle. Harrison and multiple 
plaintiffs sued Eagle for negligence, and Comstock indemnified Eagle. In accordance with a 
settlement agreement with Harrison, Comstock agreed to purchase 120,000 barrels of water at a 
set rate per barrel. While not mandated by the settlement agreement, Comstock installed a plastic-
lined frac pit to store water produced from the well.376 After two oil wells were drilled on the 
Harrison property, Comstock assigned the lease to Rosetta Resources Operating, LP (“Rosetta”). 
Rosetta continued to drill additional wells. Rosetta purchased water from a neighbor adjacent to 
Harrison’s property in lieu of purchasing water from Harrison, which deviated from Comstock’s 
agreement to purchase water from Harrison.  
 
Harrison filed suit against Rosetta for breach of contract. As his basis for the breach of contract 
claim against Rosetta, Harrison claimed a Rosetta employee orally agreed to purchase water from 
Harrison, consistent with the agreement between Harrison and Comstock. Rosetta filed three 
motions for summary judgment, and in response, Harrison filed an amended petition that claimed 
Rosetta contravened the accommodation doctrine “by not purchasing [Harrison’s] water, thus 
rendering his well and frac pit useless and unnecessarily causing damage to his property.”377 
Rosetta filed another motion for summary judgment in response to the accommodation doctrine 
claim, and the trial court granted all of Rosetta’s motions. The court of appeals affirmed the 
judgment of the trial court in favor of Rosetta.  
 
The accommodation doctrine places the burden on the surface owner to prove the lessee (1) 
significantly impaired the existing use of the surface estate and (2) there is not a reasonable 
                                                   
374 Harrison v. Rosetta Res. Operating, LP., No. 08-15-00318-CV, 2018 WL 3751740 (Tex. App.—El Paso Aug. 8, 
2018, no pet.) (mem. op.).  
375 Tex. Nat. Res. Code Ann. § 52.172 (West, 2017).  
376 Harrison, 2018 WL 3751740, at *1.  
377 Id. at *2.  
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alternative for the surface owner to conduct existing activity on the land.378 Harrison argued the 
frac pit constructed by Comstock merged the use of the surface estate with the mineral estate, and 
as such, the existing use of the surface estate was primarily for the production of water for fracing 
purposes. Harrison further argued the failure of Rosetta to purchase water from Harrison and to 
use the frac pit for storage, significantly impaired the existing use of the surface estate. The court 
rejected Harrison’s argument and concluded that Rosetta’s decision to purchase water from an 
adjacent neighbor did not constitute an impaired use of the surface estate. To constitute an impaired 
use of the surface estate, the lessee’s use of the surface estate to access the mineral estate must 
significantly impair or impede the surface estate owner’s existing use of the land. The court stated 
Harrisons inability to recognize income from selling water to Rosetta did not interfere with use of 
the surface estate, it simply deprived Harrison from earning income. Deprivation of income did 
not substantially interfere with Harrison’s existing use of the surface estate.  
 
After the court applied the second prong of the accommodation doctrine, the court declined to find 
that the financial inconvenience Harrison experienced served as evidence Harrison had no 
reasonable alternative to conduct existing activity on the land. Citing Merriman v. XTO Energy, 
Inc.,379 the court reaffirmed that mere inconvenience to the surface estate owner did not rise to the 
level required to apply the accommodation doctrine in favor of the surface estate owner.  
 
In summary, the court of appeals held financial inconvenience does not constitute sufficient 
evidence to demonstrate the surface estate suffered impaired use of the existing property or that 
the surface owner was deprived of using the surface estate. This case assists businesses, attorneys, 
and landmen by solidifying that the accommodation doctrine is not applicable to situations wherein 
the surface estate owner only suffers a financial inconvenience. Moreover, the court declined to 
hold that mineral estate lessees are required to purchase water from the surface estate owner simply 
because the surface estate owner has water available for purchase.  

 
  

                                                   
378 Id. at *3. 
379 Id. at *4 (citing Merriman v. XTO Energy, Inc., 407 S.W.3d 244, 252 (Tex. 2013)).  



2018 OIL AND GAS CASE LAW UPDATE 

 86 

8. Tenth District Court of Appeals—Waco 
 

CCI Gulf Coast Upstream, LLC v. Circle X Camp Cooley, LTD380 
 

The primary issue in this dispute involves the interpretation of a free-gas clause in two oil and gas 
leases. Specifically, the court considered whether or not the free-gas clause was indefinite as to 
quantity and geographic location and, therefore, unenforceable.  
 
During the spring of 2004, Camp Cooley, Ltd., as lessor, entered into two oil and gas leases with 
lessee, Lancer Resources Company. In 2011, Circle X Camp Cooley, Ltd. (“Circle X”) acquired 
the interests of Camp Cooley, Ltd. in the leases. Additionally, CCI Gulf Coast Upstream, LLC 
(“CCI”) subsequently obtained the leasehold interest in the two oil and gas leases via a series of 
assignments.  
 
The lease language at issue was a free-gas provision in each of the leases, allowing Circle X to 
utilize surplus gas free of charge for domestic or agricultural purposes on the lands it owned 
in the vicinity. The disputed provision of the free gas clause provided as follows: 
 

“Lessor shall have the privilege, at Lessor’s risk and expense, of using gas 
free of charge out of any gas not needed for operations hereunder from any 
well or wells on the leased premises. The free gas allowed hereunder may be 
used by Lessor for any domestic or agricultural purposes on lands in the 
vicinity owned by Lessor, including, without limitation, use as fuel for 
irrigation pumps and machinery.”381 (emphasis added) 

 
When CCI denied Circle X use of the free gas, Circle X filed suit against CCI seeking a 
declaratory judgment, specific performance, and requesting damages for breach of contract. 
CCI denied the allegations contained in Circle X’s original petition. Circle X then filed a 
motion for partial summary judgment, arguing that the leases were unambiguous, that Circle 
X was entitled to free gas under the leases, and that CCI breached the leases by refusing to 
provide Circle X with the requested free gas. CCI filed its own motion for summary judgment, 
and its counterclaim for declaratory relief asserted that the disputed lease language was void 
for indefiniteness. The trial court granted Circle X’s partial motion for summary judgment and 
denied CCI’s summary-judgment motion. The court’s final judgment reiterated that the 
disputed lease language unambiguously allows Circle X to make use of free gas, and it 
awarded damages on Circle X’s breach of contract claim and attorney’s fees. CCI 
subsequently filed an appeal.382 
 
On appeal, CCI’s first contention was that the indefiniteness of the free-gas clause could force 
the well to cease production in paying quantities because it allows Circle X to take up to 100% 
of the gas available for sale.383 In denying this argument, the appellate court held that the lease 

                                                   
380 CCI Gulf Coast Upstream, LLC v. Circle X Camp Cooley, LTD, No. 10-17-00325-CV, 2018 WL 4624012 (Tex. 
App.—Waco Sept. 26, 2018, pet. filed) (mem. op.).  
381 Id. at *1.  
382 Id. at *2. 
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agreements unambiguously and plainly limited Circle X’s use of the free gas to surplus gas 
not needed for operations. The court determined that the amount needed for operations at any 
given time is quantifiable and capable of determination; therefore, the amount of surplus gas 
available to Circle X is also quantifiable and not indefinite.384  
 
In their second argument, CCI contended that the terms “lands in the vicinity owned by the 
lessor” made it impossible to identify the geographic scope of the lands covered by the free-gas 
clause. The court once again disagreed, noting that the lease agreements limited Circle X’s 
usage of the free gas to lands “in the vicinity” and looking to the common and ordinary 
meaning of the term “vicinity.” By itself this language could be considered too indefinite; 
however, the aggregate lease agreements provided additional language limiting Circle X’s 
usage of the free gas to lands “in the vicinity” in which it owns and only for domestic and 
agricultural purposes.385 Thus, the restrictive wording of the leases, in and of themselves, 
rendered a readily ascertainable limit on the usage. 
 
In conclusion, the court held that the amount of surplus gas available to Circle X was 
quantifiable and not indefinite, and that the leases’ language provided discernable geographic 
limits on Circle X’s usage of the free gas. It is important to note that while indefiniteness 
certainly may render a contract unenforceable, the court remarked that when construing a contract, 
courts are generally “reluctant to hold a contract unenforceable for uncertainty.”386 

  

                                                   
384 Id. at *5. 
385 Id.   
386 Id. at *4 (quoting Guzman v. Acuna, 653 S.W.2d 315, 319 (Tex. App.—San Antonio 1983, writ dism’d)). 

http://www.westlaw.com/Link/Document/FullText?findType=Y&amp;serNum=1983131501&amp;pubNum=0000713&amp;originatingDoc=I91aa7100c28711e88037ff68a1223ab1&amp;refType=RP&amp;fi=co_pp_sp_713_319&amp;originationContext=document&amp;vr=3.0&amp;rs=cblt1.0&amp;transitionType=DocumentItem&amp;contextData=(sc.Search)&amp;co_pp_sp_713_319


2018 OIL AND GAS CASE LAW UPDATE 

 88 

9. Eleventh District Court of Appeals—Eastland 
 

Devon Energy Production Company, L.P. v. Apache Corporation387 
 

This case dealt with determining which party owed royalty payments to Lessor-Plaintiffs after 
Apache Corporation (“Apache”) paid Devon Energy Production Company, L.P. (“Devon Energy”) 
a share of its net revenue from wells drilled on the leased premises. The primary issue decided in 
this case was whether a producing oil and gas operator/lessee was liable under Texas Natural 
Resources Code § 91.402(a) for failing to directly furnish royalty payments to lessors with whom 
the operator/lessee did not have a lease. The appellate court affirmed the trial court’s ruling that 
no duty arises in the absence of contractual privity between a lessor and lessee; thus, Apache was 
not liable to Lessor-Plaintiffs for royalty payments furnished to Devon Energy.388  
 
The initial suit arose out of a conveyance whereby the grantor, Norma Jean Hester, leased her 
undivided one-third mineral interest in the subject land to Apache, reserving a 25% royalty interest. 
The remaining mineral interest owners (the “Lessor-Plaintiffs”) subsequently leased their 
combined two-thirds mineral interest to Devon Energy, also reserving a 25% royalty interest. After 
failed attempts to negotiate terms of a joint operating agreement for the shared development of the 
mineral estate, Apache drilled seven producing oil and gas wells on the premises. Apache 
subsequently paid Devon Energy’s two-thirds share of the net revenue to which Devon Energy 
was entitled as Apache’s cotenant, less production and drilling costs; however, Apache did not pay 
Devon Energy’s royalty owners—the Lessor-Plaintiffs.389 
 
Seeking the royalties thought to be owed to them based on the nature of their relationship with the 
oil and gas companies, the Lessor-Plaintiffs filed suit against both Devon Energy and Apache. In 
response, Apache argued it was under no obligation to pay these royalties since the company did 
not lease their minerals to the Lessor-Plaintiffs, and Devon Energy argued that it was not required 
to pay royalties until it received payments from Apache.390 Devon Energy further cross-claimed 
against Apache, asserting Apache owed royalties to the Lessor-Plaintiffs under Section 91.402 of 
the Texas Natural Resources Code, which states the following language: 
 

The proceeds derived from the sale of oil or gas production from an oil or gas well 
located in this state must be paid to each payee by payor on or before 120 days after 
the end of the month of first sale of production from the well. After that time, 
payments must be made to each payee on a timely basis according to the frequency 
of payment specified in a lease or other written agreement between payee and 
payor.391  

 
All parties moved for partial summary judgment on the issue of which party owed the Lessor-
Plaintiffs royalty payments. The trial court granted the Lessor-Plaintiffs’ motion against Devon 
Energy but denied their motion for the same against Apache. The trial court also denied Devon 

                                                   
387 Devon Energy Prod. Co., L.P. v. Apache Corp., 550 S.W.3d 259 (Tex. App.—Eastland 2018, pet. denied). 
388 Id. at 260. 
389 Id.  
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Energy’s motion against Apache but granted Apache’s motion against Devon Energy. The Lessor-
Plaintiffs subsequently settled their claims against Devon Energy, and the court granted the parties’ 
motion to sever Devon Energy’s cross-claim against Apache. Ultimately, the trial court entered a 
final judgment against Devon Energy, ruling that Apache did not owe royalties to Devon Energy 
because Section 91.402 did not require Apache to pay royalties to the Lessor-Plaintiffs on oil and 
gas proceeds from the wells Apache drilled.392  
 
The critical question considered on appeal—whether Apache had statutory liability for paying 
royalties directly to the Lessor-Plaintiffs pursuant to their leases with Devon Energy—had not 
been addressed up until this time.393 In beginning their analysis, the appellate court noted the 
decisive inquiry boiled down to determining the presence of a “payor-payee” relationship between 
Apache and the Lessor-Plaintiffs, as defined under the Texas Natural Resources Code.394 Section 
91.401(1) of the Code defines a “payee” as “any person or persons legally entitled to payment 
from the proceeds from the sale of oil or gas from an oil or gas well located in this state.”395 In 
contrast, Section 91.401(2) of the Code defines a “payor” as the party undertaking to distribute oil 
and gas proceeds to the payee, whether as the purchaser of the production of oil or gas generating 
such proceeds or as operator of the well from which such production was obtained or as lessee 
under the lease on which royalty is due.396 In other words, a “payor” is essentially the first 
purchaser of produced oil or gas from an oil or gas well. 
 
While Devon Energy argued that a payor-payee relationship existed between Apache and the 
Lessor-Plaintiffs, the court disagreed. Devon Energy argued that Apache was a “payor” under the 
statute because it was the operator of the well from which the oil and gas production was obtained, 
and the Lessor-Plaintiffs were “payees” because they were legally entitled to payment from the 
proceeds from the sale of the oil and gas. Contrary to Devon Energy’s argument, the court reasoned 
that in construing a statute, its primary objective is to glean the legislature’s intent for its writing. 
The court posited that analyzing statutes for such a purpose requires the bench to read the statute 
“as a whole” and based on the plain meaning of the textual language.397 Thus, in studying Section 
91.401(1) of the Texas Natural Resources Code, the court understood the legislature’s intent for a 
“payor-payee” relation to exist—to qualify as a “payor” who owes a “payee”—a payor must have 
undertaken, or set out to obligate itself, in some way to the payee.398 
 
Citing Prize Energy Res., LP v. Cliff Hoskins, Inc., Devon Energy contended that the lack of a 
lease with the Lessor-Plaintiffs did not affect Apache's status as a “payor” under the circumstances, 
as Texas courts have interpreted the definition of a “payor” to include well operators, even if the 
operator does not have a lease with the royalty owner.399 However, the court rejected Devon 
Energy’s argument because the facts of the Prize Energy case are distinguished from the case at 
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hand in that the royalty interest in Prize Energy was an NPRI and not a royalty interest reserved 
by a lease.  
 
Applying this interpretation of the statute and common law to the facts of the case, the court held 
that the Lessor-Plaintiffs were not “payees” of Apache because Apache never “undertook” to enter 
into a relationship with the Lessor-Plaintiffs.400 Moreover, although Apache was the operator of 
the well from which the oil and gas production was obtained, it could not be considered a “payor” 
to the Lessor-Plaintiffs because it did not undertake to distribute oil and gas proceeds to them.401 
Instead, Apache set out to legally bind itself to Hester by undertaking to distribute a portion of the 
proceeds of its wells to her.  
 
The court concluded by noting how this holding is consistent with Section 91.402(a), as the statute 
specifically calls for payments to be made by a payor to its payee(s) according to the frequency of 
payments specifically enumerated in a lease or other written agreement between the payee and 
payor. Thus, as Apache and the Lessor-Plaintiffs were not in contractual privity with one another, 
they were not entitled to royalty payments from Apache. Accordingly, the court overruled Devon 
Energy’s appeal.  
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Greeheyco, Inc. v. Brown402 
 

This case addressed the requirements of a “continuous drilling operations” clause in an oil and gas 
lease. The parties disputed whether the lessor’s drilling operations kept the lease in effect. The 
court was asked to consider the effect of the first well in continuing the lease and the effect of 
preparations at the second well. The lessor claimed the lease terminated, but that the lessee relied 
on the continuous drilling operations clause to justify its activities. The trial court found the lease 
terminated because the lessee’s first well failed to produce oil and it only prepared the second well 
for operations. The lessee subsequently appealed.  
 
R.A. Brown (“Brown”) and Greeheyco, Inc. (“Greeheyco”) entered into an oil and gas lease on 
May 30, 2012, with a three-year primary term. The lease included a habendum clause and a 
continuous operations clause, which defined continuous drilling “as drilling which must be 
completed to a minimum depth of 1,000 feet.” One month before the primary term ended, the 
parties amended the lease to extend the primary term to July 29, 2015. It also maintained that 
Greeheyco needed to drill to a total depth of 1,000 feet by July 29, 2015 to perpetuate the lease 
into the secondary term. Greeheyco drilled its first well on July 15, 2015 to 1,050 feet and drilled 
a dry hole. It ceased operations until November 2015, when it began activities for a second well. 
While Greeheyco prepared to drill, Brown filed a claim for trespass to try title. Brown argued the 
lease terminated because no production occurred by July 29, 2015, and no other provision 
maintained the lease. Additionally, preparations for drilling the second well were insufficient.403 
The relevant portion of the lease states:  
 

If... the Lessee... has within the last 120 days prior to the end of the primary term 
completed a well as productive or a Dry Hole, then this Lease shall continue in 
force so long as drilling operations are being continuously prosecuted on the Lease 
Premises or on lands pooled therewith; and drilling operations shall be considered 
to be continuously prosecuted if not more than one hundred twenty (120) days shall 
elapse between the cessation of drilling operations of one well to its total depth and 
the beginning of operations for the drilling of a subsequent well.404 

 
Brown argued the lack of production at the first well and failure to drill to 1,000 feet within 120 
days at the second well caused the lease to terminate. Brown also maintained that the 1,000-feet 
drilling requirement only applied to the second well and not the first well.405 Thus, the first well 
did not start the clock to begin drilling the second well. According to Brown, no production or 
drilling operations occurred during the primary term.406  
 
The court rejected both of Brown’s arguments. It found that the definition of continuous drilling 
applied to both wells, and drilling to 1,050 feet at the first well triggered “the following 120-day 
period” to start activities at the second well.407 Despite drilling a dry hole, Greeheyco comported 
                                                   
402 Greeheyco, Inc. v. Brown, No. 11-16-00199, 2018 WL 3192174 (Tex. App.—Eastland June 29, 2018, no pet.) 
(mem. op.). 
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404 Id. at *8. 
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with the lease when it drilled to 1,050 feet. Once Greeheyco drilled to this depth, the clock began 
to drill the second well. Additionally, the lease states that no more than 120 days may pass before 
“the beginning of operations for the drilling of a subsequent well.”408 Consistent with the court’s 
plain meaning approach, “beginning of operations” only required Greeheyco to prepare the second 
well for production by the deadline.409 Activities such as “building a road and constructing the 
drill location” were in fact preparations.410 Thus, Greeheyco’s preparations at the second well were 
enough.411 In the end, the court found that Brown did not conclusively establish he was entitled to 
summary judgment, and the case was remanded for further proceedings.  
 
In this case, the court applied traditional interpretations of oil and gas language to perpetuate a 
lease.412 At the first well, production was not required to extend the lease. At the second well, 
Greeheyco did not need to drill within the 120 days after the first well ceased production; 
preparations were sufficient to keep the lease in effect. This case demonstrates that the court will 
ascertain the intent of the parties from the language in the lease.  
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10. Thirteenth District Court of Appeals—Corpus Christi-Edinburg 
 

Martin v. Newfield Exploration Company413 
 

This case interpreted when an offset well provision in an oil and gas lease is triggered. More 
particularly, the court addressed the concept of an “adjoining tract” of land for the purposes of 
triggering the offset well provision. 
 
In 2001, the Martins leased approximately 600 acres of land to Mesquite Development. This lease 
was later extended, amended, and subsequently assigned to Rosetta Resources Operating, LP 
(“Rosetta”). Both the original and amended leases contained an offset well provision, which stated: 
 

Notwithstanding anything contained herein to the contrary, it is further agreed that 
in the event a well is drilled on or in a unit containing part of this acreage or is 
drilled on acreage adjoining this Lease, the Lessor, or its agent(s) shall protect the 
Lessee’s undrilled acreage from drainage and in the opinions of reasonable and 
prudent operations, draining is occurring on the un-drilled acreage, even though the 
draining well is located over three hundred-thirty (330) feet from the un-drilled 
acreage, the Lessee shall spud an offset well on said un-drilled acreage or on a unit 
containing said acreage within twelve (12) months from the date the drainage began 
or release the acreage which is un-drilled or is not part of a unit which is held by 
production.414 

 
Rosetta pooled 315 acres of the Martins’ lease with Dynamic Production Inc. and Newfield 
Production Company (collectively, “Newfield”) to form a 675-acre unit known as the “Martin 
Unit.” Later, Newfield pooled a 570-acre unit known as the “Simmons Unit” whose northeast 
corner was separated from the southwest corner of the un-pooled portion of the Martin lease by a 
single tract of land.415  
 
Subsequently, Martin filed suit asserting that Newfield failed to protect against the draining of the 
Martins’ lands by declining to drill an offset well as provided in the lease. Newfield filed both 
traditional and no-evidence motions for summary judgment with the trial court, asserting first that 
there was no duty on their part to protect the Martin’s land from drainage as the lease was never 
assigned to them, and secondly that even if there were a duty on their part to drill an offset well, 
that duty was not triggered because the Simmons Unit did not “adjoin” the Martins’ lease.416 The 
trial court granted Newfield’s motion, and the Martins filed a timely appeal, asserting that a duty 
did exist to drill an offset well, and that duty was breached. 
 
Upon review, the appellate court determined it was not necessary to address whether there was a 
duty owed by Newfield to drill an offset well, as the dispositive issue in the case was whether the 
offset well provision in the lease was even triggered. The court then analyzed the offset provision 
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in the lease and determined the “duty-triggering” occurs when “a well is drilled… on acreage 
adjoining this Lease…” (emphasis added).417 It is settled law in Texas that an oil and gas lease is 
a contract, and absent a unique definition therein, terms in a contract are given their plain and 
ordinary meaning.418 Relying on Texas case law, the court determined that the term “adjoining” 
has been held to mean “lying next to… uniting, being in contact,” as well as “touching” or “sharing 
a common boundary.”419 Being that the Martins’ lease did not contain contrary language or 
definitions, the court relied on the existing Texas law and applied the ordinary meaning of the term 
to determine the Simmons Unit did not adjoin the Martins’ un-pooled acreage. The court held that 
regardless of whether a duty to drill an offset well existed, since the two parcels of land were 
separated by a tract of land and were not “adjoining,” the duty to drill an offset well was never 
triggered.420 
 
Based on the above analysis, the court determined that the offset provision was not triggered as 
the Simmons Unit and Martin lands were not “adjoining” and ruled in favor of Newfield. This 
holding is important because it reinforces that when an oil and gas lease contains an offset well 
provision that sets the triggering event as a well being drilled on “adjoining land,” it is not 
sufficient if the two lands are merely close in distance to each other. They must actually be abutting 
parcels.   
  

                                                   
417 Id. at *4. 
418 Id. at *4 (citing Exxon Corp. v. Emerald Oil & Gas Co., L.C., 348 S.W.3d 194, 210-11 (Tex. 2011) and citing 
Valence Op. Co. v. Dorsett, 164 S.W.3d 656, 662 (Tex. 2005)). 
419 Id. at *4 (quoting Curlee v. Phelps, 242 S.W. 517, 520 (Tex. Civ. App.—Amarillo 1922, no writ.) and quoting 
Titan Op., LLC v. Marsden, No. 02-14-00303-CV, 2015 WL 5727573, at *8 n.19 (Tex. App.—Fort Worth Aug. 27, 
2015, pet. denied) (mem.op.)). 
420 Id. at *4. 
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